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_ Some things Some things 
you just can’t depend upon you can 


With USCA you can depend on getting all federal law 
the old adage ‘‘it never rains on a golf course.’’ You could 
e in for damp disappointment. 


When it comes to federal law, you know you can always depend upon United 
States Code Annotated. It is the one source that brings you the law in its entirety. That means the 
complete U.S. Code, plus all of the court decisions that have construed it. 


Completeness. Thoroughness. Those are qualities that have made USCA by 
far and away the leader. Its experienced lawyer-editors do not seek shortcuts that could deprive 
you of the exact case you might need. Half-way measures do not provide a sure path when 
you are dealing in an area as important and as complex as federal law. 


You can always depend upon USCA. You may be in for a disappointment if you settle for 
anything less. West Publishing Company, 50 W. Kellogg Blvd., P.O. Box 3526, St. Paul, MN 55165 


USCA. Always complete, always dependable. 


Warren F. Bateman Richard G. “Dick” Clarke Kenneth S. Green, Jr. 

P.O. Box 01-2317 P.O. Box 8983 P.O. Box 1547 

Main Post Office Orlando, FL 32806 Boca Raton, FL 33432 

Miami, FL 33101 Phone: (bus) 305/843-4922 Broward Co. Phone: 305/463-1700 
Phone: 305/945-7521 (res) 305/843-9757 Palm Beach Co. Phone: 305/737-8600 


Michael L. Moschel Bradley H. Thurston Stephen D. Walsh 

Post Office Box 52 P.O. Box 1086 P.O. Box 421 

Montgomery, AL 36101 Holmes Beach, FL 33509 Tallahassee, FL 32302 

Phone: 205/265-8737 Phone: Tampa, 813/876-2120 Phone: 904/224-6181 
Sarasota, 813/955-0238 


Twenty years ago, my 
distinguished predecessor, Paul B. 
Comstock, wrote in this column, 
“like a clean yellow legal pad, a 
brand new year lies before us. How 
it will be filled is up to us.” 

How can the pad be filled by all 
of us in the year ahead? Here are 
five suggestions: 

eLawyers Insurance Reciprocal 
of Florida. After years of wrestling 
with the problem of lawyer 
professional liability insurance, 
expensive surveys and too much 
conversation, the Bar has resolved 
to form a reciprocal insurance 
company. The Insurance 
Commissioner approved all the 
subscribers and escrow agreements 
as well as the principal persons 
involved. On December 12, 1978, 
he issued his “permit” to the 
reciprocal to allow it to capitalize. 
Approximately $2 million is needed 
in order to do business, issue 
policies to Florida lawyers and 
process claims. The reciprocal is 
looking to the individual lawyer to 
realize this goal through an interest 
bearing subscription of $300. 

Our Florida medical brothers 
and sisters have done exceedingly 
well by self insuring through the 
reciprocal insurance vehicle. Their 
company, PIMCO, through 
improved claims repair, accelerated 
risk management programs and 
conservative administration, has 
been able to drastically restrict the 
increasing cost of professional 
liability insurance for the physician. 

With your help, we can do the 
same for the Florida lawyer. 

eOpen Panel Prepaid Legal 
Service Program. Second on our list 
to accomplish in 1979 is a statewide 
open panel prepaid legal service 
program. This will be of immense 
benefit to the public. As this column 
has previously reported the time 
has come for this program. 

The Florida Lawyers’ Prepaid 
Legal Service Corporation, Inc., 
which is implementing this 
program, has been hard at work for 
six months on the project. 1979 will 
see its implementation. Again, only 
with your help. 


EXECUTIVE DIRECTOR THE FLORIDA BAR 


eLawyer Referral Service. Today 
there are a growing number of 
excellent lawyer referral service 
programs being conducted by 
energetic local bar associations. 
One of the best of these is the Dade 
County Bar Association’s Lawyer 
Referral Service. In those 
geographic areas not covered by 
the work of local bar associations, 
The Florida Bar’s program picks up 
the slack. 

But why push the expansion and 
improvement of lawyer referral 
services in 1979? Answer, lawyer 
advertising. Soon the Florida 
Supreme Court will act on the Bar’s 
advertising petition argued in 
November 1978. Florida lawyers 
will advertise more after the 
decision because they will know 
the “rules of the game.” 

For those lawyers who choose 
not to advertise because of the lack 
of funding or who oppose 
advertising in principle, a lawyer 
referral service program will 
assume greater importance. This is 
so particularly for the sole 
practitioner who may find the legal 
needs of his community gravitating 
to a highly advertised, well 
organized so-called “legal clinic.” 


Also, if the Bar is serious about 
promoting the “availability of legal 
services” to the 70 percent of our 
population that never uses lawyers 
yet has legal needs, how better can 
we reach these people than through 
an efficient, economical lawyer 
referral program? 

elnterest on Lawyer Trust 
Accounts. In response to the Bar’s 
request, the Supreme Court of 
Florida has given us the green light 
to implement a program to earn 
interest on lawyer trust accounts. 
But where is it? 

Eleven months have passed since 
the court order of March 16, 1978. 
Yes, The Florida Bar Foundation 
has been addressing the tax 
problems involved by securing tax 
counsel in Washington, D.C., to aid 
in resolving these issues, but here is 
another program that cries for help 
in 1979. It deserves high priority by 
all of us. Only with such attention 
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will it become a reality in 1979. 


eLawyer Discipline. By your 
support of an always distasteful 
dues increase of $50 last June at the 
Annual Meeting the means were 
provided to make Florida’s 
disciplinary program the model of 
the nation. Only an efficient 
program helps the innocent lawyer 
while protecting the public from 
the few unscrupulous ones among 
us. It is wrong for a grievance 
complaint to rest with a grievance 
committee one, two, or three years! 
It is unfair to the accused lawyer, 
and the complaining citizens 
rightfully cry “whitewash.” 

Money alone is not the answer. 
Where we have generously 
provided $1.7 million through our 
dues dollars to aid volunteer 
grievance committees, bar counsel 
and referees, these individuals must 
execise with absolute dedication 
their assigned responsibilities. Most 
of them do, thank goodness. Where 
some don’t is where we as a 
profession get a black eye. 


There is not, nor has there ever 
been, a more dedicated staff 
member than Assistant Executive 
Director and Staff Counsel Norman 
Faulkner. He has served notice that 
he will terminate his service with 
the Bar on July 1, 1979. 


It is our hope that, in recognition 
of Norm’s eight years developing 
our disciplinary program, we can 
be current by July 1 with every one 
of the more than 1,000 matters 
presently in the system. We also 
anxiously await the Florida 
Supreme Court’s action on the 
recommendations of the Karl 
Committee presented to the court 
eight months ago on June 7, 1978. 
Implementation of all or part of 
these recommendations will further 
strengthen the disciplinary 
program to the benefit of the 
profession and public. 


So there it is. Just five suggestions 
on how we can fill our new yellow 
pad in the 12 months ahead. What a 
worthy opportunity! What a chance 
to excel! 


I'm for getting at it right now. 
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CALENDAR 


1979 


January 31-February 3—Florida Public Defender Association Annual Midwinter 
Conference and Training Seminar, Ponce de Leon Hotel, St. Augustine. 

February 1-2—American Title Insurance Company Seminar for Policywriting 
Attorneys, Diplomat Hotel, Hollywood. 

February 1-3—ABA Section of Patent, Trademark and Copyright Law, Beach 
Hotel, Marco Island. 

February 7-14—American Bar Association Midyear Meeting, Atlanta. 

February 22-25—Lawyer-Pilots Bar Association Midyear Meeting, La Costa, San 

Diego, California. 

February 24-March 4—ATLA Midwinter Convention, New Orleans. 

February 27 - 28—Parts I, II and III Florida Bar Examination, Curtis Hixon 
Convention Center, Tampa. 

March 8-19—International Lawyer Exchange Program, Buenos Aires, Argentina. 

March 10 - 17—Ski Seminar of Academy of Florida Trial Lawyers, Steamboat 
Springs, Colorado. 

March 15-17—Florida Bar Board of Governors Meeting, Sheraton Sand Key, 
Clearwater Beach. 

March 15-17—University of Miami Medical Institute for Attorneys, Americana 
Hotel, Bal Harbour. 

March 22-24 —15th Annual Assembly, Lawyers’ Title Guaranty Fund, Sheraton 
Twin Towers Hotel, Orlando. 

March 30-31—Spring Seminar of Academy of Florida Trial Lawyers, Four 
Ambassadors Hotel, Miami. 

April 5-8—Young Lawyers Section Convention, Orlando Hyatt House, Kissimmee. 

May 10-12—Florida Bar Board of Governors Meeting, Turtle Inn, Atlantic Beach. 

May 29—Parts I and III Florida Bar Examination, Sheraton Twin Towers, 
Orlando. 

June 13-16—The Florida Bar Annual Convention, Walt Disney World. _ 

June 27—Legislative and Case Law Update, Academy of Florida Trial Lawyers, 
Omni International Hotel, Miami. 

July 12 - 27—Scandinavia Tour Academy of Florida Trial Lawyers. 

July 24 - 25—Parts I, II and III Florida Bar Examination, Florida State Fair and 
Expo Park, Tampa. 

July 28-Aug. 5—ATLA Convention, Houston, Texas 

August 8-15—American Bar Association Annual Meeting, Dallas. 

October 25 - 27—Annual Convention of Academy of Florida Trial Lawyers, 
Contemporary Hotel, Disney World. 

October 30—Parts I and III Florida Bar Examination, Jacksonville Civic 
Auditorium, Jacksonville. 
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Have you 


accounted for 


We are Genealogists, not Detectives. 


‘The ‘Altshuler Chart 


PLEASE WRITE for 
complimentary brochure 
and genealogical chart. 


AU TSHULER GENEALOGICAL SERVICE 


TIES. TOSS 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
without obligation. 

Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS - ADMINISTRATORS - GUARDIANS - EXECUTORS + TRUSTEES + BANKS 
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e Elegant Binder: Large 
capacity. Handsome 
black heavy-duty vinyl 
with 24K gold trim. Cor- 
porate name on spine. 


Customized Seal: Zip- 
per pouch for quick, 
easy removal. 


Stock Certificates: (20) 

lithographed, imprinted 
and numbered. Bound- 

in separate section with 
full page stubs. 


Stock Transfer Ledgers: 
Permanently bound-in 
separate section. 


Tab Indexes: Mylar rein- 
forced. Alphabetized for 
quick reference. 


(50) Blank Minute Filler 
Pages: Rag content. 


By-Laws: (OPTIONAL) 
Saves hours of typing 
time while making an 
excellent impression on 
your client. Includes 
IRS §1244, sub chapter 
S, Medical/Dental plan, 
appendix of forms and 
20 blank pages. Blank 
siate set based upon 
Model Bus. Corp. Act. 
Separate editions for 
Del., Fla., N.J., N.Y., Pa. 
and Texas. 


Pre-Printed Minutes and 


s No. 1 
CORPORATE OUTFIT 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


@ Matching Vinyl Slip 
Case: Houses your 
Black Beauty Outfit. 
Attractive. Dustproof. 


e Exclusive Corporate 
Record Tickler 


Black Beauty saves you time 
and money because it has 
everything you need “‘incor- 
porated” into one complete, 
outfit. It eliminates the need for 
buying corporation materials 
separately and provides 
fingertip control of each 
incorporation. 


$28.00 and $30.00 


Excelsior’s 

New 2-Way Ordering 
and Delivery... 
Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 


For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
Parcel Post, anywhere in 
the United States. 


IN ADDITION TO A COMPLETE 
LINE OF CORPORATE OUT- 
FITS EXCELSIOR OFFERS A 
FULL LINE OF LEGAL SUP- 
PLIES AND FORMS. SEND 
FOR OUR NEW FREE 
CATALOG. 


Excelsior-Legal 


STATIONERY CO., INC. 
62 White Street, N.Y.C. 10013 (212) 431-7000 


BLACK BEAUTY EX LIBRIS SYNDICATE 
O No. 70 $28.00 No. 10 $32.00 No. 90 $43.00 
No. 80 $30.00 No. 20 $34.00 No. 95 $45.00 


plain filler 
ptd min & by-laws 


24 HOUR 
SHIPMENT 


SHIPMENT 
FREE ON 
PREPAID ORDERS 


EXCELSIOR-LEGAL 
62 White St., NYC 10013 


State of 


corporate name exactly as on certificate of incorporation 


O NPV, or 0 PV $ 


authorized shares 
( IRC §1244 55 page set, plan, instr., etc., $3.95 extra. 

Charge 
OO American 
Express 


CO Ship via A/R, $1.50 extra 
(1) Ship COD, include costs. 


signature 


number expires 


_ Innovative Legal Supplies and Services Since 1899 
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GIVE YOUR NEXT CAMPAIGN 
A DOUBLE-BARRELED ADVANTAGE 


CAMPAIGN 
INSIGHT > 

for the latest we 

word on effective 

Campaigning 


What gives Campaign Insight its unprecedented effectiveness? 
In a word ... timeliness. 


Twice a month Campaign Insight brings its readers up-to-the- 
minute reports on campaign strategy, promotional concepts, 
nationwide survey results, voting trends, the new FEC 
regulations, and much, much more. 


In just one recent issue of C./. you could have read: how to get 
cut-rate prices on media spots in any market; why perceived 
competence is more important to voters than issues; how 
overspending can kill a campaign; five taboos in dealing with the 
press; the case for shorter TV spots; critical differences between 
good and bad campaign photography; how to get your way on 
referendum issues; and many more subjects of immediate 
concern to everyone in the political arena. For the past nine 
years, every issue has been crammed with timely topics. 


For the attorney and every business and professional man 
expected to “know politics” ... for the office-holder and office- 
seeker ... for campaign managers, Political Action Committees, 
concerned citizens, and modern-day campaigners of every kind 
— Campaign Insight has the facts, the finesse, and the no-bull 
approach you'll need to come out on top ... and stay there! 
Subscribe now, and put this one-of-a-kind publication to work 
for you. 


Practical Politics Bookclub 


CHOOSE ANY ONE OF 
THESE EYE-OPENING BOOKS 
FOR JUST 7 


Winning Political 
Campaigns With 
Publicity, by polit- 
ical consultant and 
Campaign Associ- 
ates, president 
Hank Parkinson. 
A step-by-step 
guide to obtaining 
free media expo- 
sure — more than two hundred tips in 
all for putting regular TV and press 
coverage to work for you. Publ. price: 
$9.95. New member price ... $1. 


The New How to 
Win an Election, by 
political consul- 
tant Stephen 
Shadegg, de- 
scribed by Time 
magazine as “one 
of the best pros in 
the business.” 
The updated, re- 
vised, and expanded edition of 
Shadegg's concise program for win- 
ning elections. Publ. price: $6.50. 
New member price ... $1 


with trial 
membership 


Politics Battle 
Plan, by Herbert 
Baus and William 
Ross, one of Amer- 
ica’s top political 
campaign man- 
agement teams. 
Not only a blue- 
print for conduct- 
ing an effective 
campaign, but also a casebook of 
fascinating stories from the cam- 
paigns of Barry Goldwater, the 
Kennedys, Sam Yorty, and other 
news-making candidates of recent 
years. Publ. price: $7.95. 
New member price ... $ 


Campaign Associ- 
ates Monographs. 
Campaign Associ- 
ates went to the 
experts to compile 
these six collec- 
tions of the best 
political advice 
available on poll- 
ing, building an 
effective campaign organization, 
Political action committees, funding, 
volunteers, image-making, and TV 
and radio. Publ. price: $6.95 each 


($41.70 value). 
New member price ... $1. 


Subscribers’ Comments on 
CAMPAIGN INSIGHT 


“Anyone who doesn't know the value of CAMPAIGN INSIGHT 
probably hasn't been involved in elective politics.” 
James J. Kaster, (El Paso, Texas). 


At last there’s a book club devoted to the practical side of politics and 
public issues! The Practical Politics Bookclub makes available from a 
single source all the know-how and political savvy of the best of today's 
campaigners. 

Each month we'll bring you a selection of outstanding book values, books 
by proven performers who can help you win your next campaign. You 
choose the ones you want — your only obligation is that you agree to buy 
four books of your choice during the term of your yearly membership. 
The Practical Politics Bookclub is the all-in-one, hassle-free guide to your 
personal reference library of campaign techniques, philosophies, and 
procedures. 

Select your introductory volume now, send just one dollar, and we'll rush 
you the book of your choice plus a full description of selections available 
through the Practical Politics Bookclub! 


GUARANTEE 


Personal Pledge from Campaign Associates, Inc. 
Campaign Associates is convinced you will find these materials beneficial. If, however, you are not completely satisfied, you may return the unit within 30 days and the 
money will be refunded. 


“| want to compliment you for publishing such an outstanding 
political newsletter.” Thomas Mahan (Helena, Montana). 


“CAMPAIGN INSIGHT is so superior that I've recommended it 
to several Arizona Political figures.” 
Bernie Wynn, The Arizona Republic. 


Both are deductible as educational expenses for most businesses. 


C] Campaign Insight — Keep me informed! I'm 


enclosing $48 for a one-year subscription (24 issues). Street 


CJ Practical Politics Bookclub — enclosed is one City 


dollar for my trial membership in the Practical Politics : 
State Zip Code 


Bookclub. | agree to buy four more books at the low 
O Check Enclosed C Master Charge or Visa 


members’ price during the term of my membership. 
MY $1 SELECTION IS (mark one): SPECIAL CREDIT CARD INFORMATION 
INTERBANK NO. 


Winning Political Campaigns with Publicity 
(Master Charge Only) 


——_—The New How to Win an Election 
—__Politics Battle Plan 
Oo —__Set of Six Campaign Associates Monographs 


ull Artillery — Enroll me in both! Enclosed is $48 for 
my one-year subscription to Campaign Insight and $1 for 
my membership in the Practical Politics Bookclub (mark 
book selection above). Total: $49 


CARD NO. EXPIRY DATE 


MAKE CHECKS PAYABLE TO: 

PRACTICAL CAMPAIGN STRATEGY 
SEND COUPON TO: 

FLORIDA BAR JOURNAL 

Florida Bar Center 

Tallahassee, FL 32304 
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Living Itself Is the Function 


(The following is the commencement 
address President Floyd gave before Florida 
State University’s law graduates on 
December 16, 1978.) 


With all the tediousness of learning of 
medieval affairs (from which so many 
of our legal doctrines emanate), 
together with the strains and tensions of 
a hard-hitting program which you must 
of necessity absorb and be able to 
reflect, you have still been granted one 
of the greatest boons in our culture. You 
have indulged that intellectual curiosity 
of testing yourselves. True, you 
probably have also tested your 
professors and their patience on 
occasion, but you have been tried and 
you have passed the test. You have that 
degree. This is something which, in 
spite of the uncertainties of life, cannot 
be taken from you and marks you as one 
who has been properly prepared for 
life’s work. 

Conquest of this phase of the 
academic world is noteworthy. It is 
worthy of praise. But living itself is the 
function. It is the message and the 
conclusion; it is the “all,” and I am 
quoting partially from Mr. Justice 
Holmes’ remarks on that subject. Yes, 
it is the intellectual life, for the very 
crucible which purifies the controversy 
by the fire of debate and trial pours out 
an intellectualized resolution of the 
problems. You who have opted for a 
career on the bench, the Bar, or among 
the books are the true scientists. You are 
the Argonauts who will explore the sea 
of our political and social systems. Will 
the future continue our present 
omphaloskepsis (a ten-dollar word 
which betokens contemplation of our 
navels), which I fear our civilization has 
practiced too much for too longa time - 
or will we spring forth with the 
methodologies suited to you and your 
contemporaries. Alexander Solzhenitsyn, 
the exiled Russian author, at the recent 
Harvard University commencement, 
warned the West it is in danger of 
perishing - and that our society must be 
covered by merely a thin veneer of 
civilization when a_ short energy 
blackout creates looting, havoc and 
violence as it did in New York City. 

Every speaker on any serious subject 
must bring up at some time or another 
that we “are facing a crossroad.” And 
frankly, I do likewise at this point, for I 
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do not know of any other way of saying 
that we are at that intersection where 
our time-honored system of 
government, economics and social life 
may be near the point of collapse. After 
all, about 225 million people just can’t 
sit down at a town meeting, nor, from 
the statistics, are they interested in so 
doing; but adversity, when it comes, 
and it always has, will prove that there 
must be some one at the helm who will 
provide the guidelines for our survival. 
Our government has fallen on hard 
times for expressions by the general 
public are indicative of lack of trust. 
And this has nothing to do with whether 
Democrat or Republican sits in the 
White House or occupies the highest 
positions of government. There is a 
growing awareness that new directions 
will have to be established, and lived 
with, and the paramount question of 
course is whether our form of 
government and our constitution will 
continue to work. 

I say upon reflections of a lifetime 
aided by the writings, the opinions, and 
the considerations of others, that it is the 
labors of lawyers and of judges, and of 
the law professors, which will preserve 
and protect our beloved land. It will be 
they who, conservative in the sense of 
retaining the good, will also point a way 
for new and progressive measures 
which our forefathers (and even our 
fathers) would have denominated as 
wildly radical. But we as lawyers find 
our vocation in the politics, in the 
corporate business affairs and in every 
facet of our society, and it will be our 
duty, our vocation, and our avocation, 
to give wise counsel. 

After all, in a country where the GNP 
(the gross national product) exceeds 50 
percent in services, and production 
therefore accounts for less than that, we 
must reverse our emphasis. Your effort 
in the related labor law and sociological 
disciplines, will aid to that end. With all 
of these weighty, serious and 
overweening problems, we still must, 
for ourselves and for all our clients and 
family and friends, retain a sense of 
proportion, a sense of balance, and, if 
you will, a sense of humor. 

As lawyers you will have to make 
some very hard decisions. They will 
affect the life, the liberty, and the well- 
being of your clientele and those with 
whom you and they come in contact. In 
all of these dealings, in all of these 


consultations and conferences, we must 
retain our self-respect, and therefore 
maintain the respect for our profession. 
It is not our destiny always to be loved. 
In our personal lives we should seek 
that. But in our professional lives we 
should earn respect and should settle 
for nothing less than that. And in our 
dealings with fellow counsel we must 
act in such a way as not to offend his or 
her sensibilities just because we have a 
client who will have some acrimony 
toward his or her client. Some years ago 
Professor McLuhan wrote a book called 
The Medium is the Message. That 
expression became part of our living 
language. The medium—that is, the 
means of communication used, affects 
or even establishes the meaning of the 
verbiage used. It is thus with lawyers as 
it is with language. We both use the 
language and exemplify the meanings 
of the language. We must so conduct 
ourselves that at the end of a career just 
as at the beginning, the medium is as 
pure as the message or messages which 
it has produced in the courtroom, in our 
briefs, and in our daily contacts. 


As you may have observed, I 
subscribe to a rich respect for the past, 
for the “future is a part of the past,” as 
the columnist Sydney J. Harris says, 
“and we cannot wholly cut off our roots 
without shriveling our spiritual 
garden.” 


To digress momentarily: You have all 
heard the witticism, “Train a child in the 
way he should go and when he is grown 
up he will tell you how wrong you 
were.” But humor aside, as lawyers, let’s 
not understand the expression “Take 
the fifth” to mean only that numbered 
amendment. Let it be also to obey that 
other fifth, the Fifth Commandment: 
“Honor thy Father and thy Mother.” 
Strive to keep the lines of 
communication static-free, for a sense 
of family and of belonging will serve to 
strengthen your resolve to benefit all 
families and re-vivify our civilization. 

In my lifetime I have seen milestones 
in legal doctrines, social upheavals 
throughout the world, conquest of 
many physical diseases, but you, who in 
two decades will see the turn of the 
century, should perceive with me (as 
the old comedy line has it), “This is only 
the beginning, Folks.” I envy you the 
life’s adventure you will soon engage in; 
let the record show you lived it to the 
brim. 
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Right On! 


One of the reasons I enjoy your 
publication is the selection of helpful 
articles on nonsubstantive issues. One 
fine example is Gertrude H. Block’s 
“Improving Legal Writing” in the 
December 1978 issue. 

Writers who write about writing 
write with courage because readers 
read what they write with particular 
attention. 

Block’s phrase “unnecessary 
verbiage” is redundant because 
“verbiage” means, according to 
Webster, “superfluity of words.” 

Let’s have more articles on writing as 
skillfully written as Block’s, but let’s not 
repeat any more reduplicative 
redundancies. 


Joun L. SWEENEY 
Glenville, Illinois 


Good Writing in Legal Context 


As a member of the Florida State 
University College of Law faculty and 
as coordinator of its Legal Research and 
Writing Program, I was most pleased to 
see Ms. Block’s article entitled 
“Improving Legal Writing” in the 
December issue of the Journal. We at 
FSU have also recognized the 
advantage of looking outside the legal 
profession for help in improving the 
writing of our law students. 

When I assumed responsibility for 
the Legal Research and Writing 
Program this year, I made 
arrangements for an instructor from 
FSU’s English Department to conduct a 
series of lectures on basic grammar and 
writing. The instructor also 
administered diagnostic grammar tests 
and assigned various written exercises. 
Unlike the program at the University of 
Florida Law School, however, all our 
first year students were required to 
attend the basic grammar and writing 
program. This was done because I 
believe that all entering law students, at 
any law school, can benefit from some 
help in this area. 

The primary advantage of going 
outside the legal profession for 
assistance in writing instruction is that 
all too often we in the profession assert, 
as Ms. Block pointed out, “that legalese 
is justifiable because it is precise.” 
However, as Ms. Block so_ well 
demonstrated with her examples in her 
article, this is just not a valid position. 


Good legal writing is, after all, nothing 
more than good writing in a legal 
context. 

Ms. Block notes that some students 
are motivated to improve their writing 
in order to do well on final 
examinations. I agree with this 
perception of student motivation but I 
have also tried to impress upon my 
students the important place that 
writing will have in their future careers. 
It is most likely that a new lawyer 
entering the profession will be judged 
primarily on his/her writing ability and, 
to a lesser extent, on his/her facility 
with the spoken word. 

Finally, I was pleased to see that Ms. 
Block went beyond law school and into 
the legal profession for examples of 
poor writing. Whether we are 
practicing lawyers, judges or law 
professors, we all need to be reminded 
that we can and should improve our 
writing skills. 


Rosert W. Martin, JR. 
Tallahassee 


I note with interest Ms. Block’s article 
entitled “Improving Legal Writing” in 
the December 1978 issue of The Florida 
Bar Journal. I struggled with English 
composition as an undergraduate in 
college. As though law school is not 
difficult enough, students will now be 
faced with the mistress of the dangling 
participle and the offensive gerund. I 
think that such a course belongs in 
undergraduate college. 


Harry 
Fort Myers 


In Defense of Legal Writing 


It is becoming increasingly popular 
for many scholarly individuals to 
commence attacks upon the manner in 
which lawyers, judges, the legislature 
and the courts in general communicate 
with one another and with the public in 
general. No less than three recent 
articles have appeared on this very 
subject and, the most recent appeared 
in The Florida Bar Journal, Volume 52, 
number 10, December 1978, at page 
778, written by an eminent scholar and 
member of the faculty of the University 
of Florida. 

The particular article in question 
raises so many broad generalizations 
and unjustifiable attacks as to 
necessitate a response. 

Ms. Block in her article cites 
sufficient examples to imply that she is 
suggesting to the reader that serious 
consideration be given to attacking 
such documents as the Internal 
Revenue Code, promulgated rules and 
regulations, both state and federal, and 
perhaps even the Florida Constitution. 

I do not quarrel with the basic 
premise of there being a need for clear 


and precise communication; however, 
that type and manner of communi- 
cation is best left between the attorney 
and his client and not injected into a 
precise, technical and highly involved 
area of our society, namely, the practice 
of law and the administration of justice. 
Ms. Block admittedly has a command 
of the English language, proper 
grammatical usage and _ sentence 
structure as well as punctuation, but it is 
submitted that these qualities alone do 
not lay all of the necessary foundation 
for a viable legal document. The law, 
like medicine, has through the years 
adopted certain usages of words or 
phrases which, while perhaps not 
grammatically perfect, have been 
construed by our courts, are well 
understood by other members of the 
profession and have a_ reasonably 
certain meaning in the event the 
particular words or phrases are 
submitted to a court of competent 
jurisdiction for construction and 
interpretation. Therein lies the major 
problem with Ms. Block’s suggestions in 
that those of us in the profession are all 
too acutely aware of the growing area 
of malpractice claims against attorneys 
and one of the most viable sources for 
these claims comes from the area of 
communication, whether it be a lack of 
communication, improper communi- 
cation, or total improvisation on the 
part of the draftsman. Lawyers have 
long understood that in the preparation 
of documents or pleadings to the courts 
that a basic and technical format is 
usually employed. The lawyer who 
chooses to strike out on his own and 
create new phrases and alternative 
means of expression does so at his own 
risk in that there is no precedent for the 
language he is using, the construction a 
court may place upon it, or what the 
outcome of a malpractice claim might 
be. Hence, those involved in drafting 
legal documents refer to the certainties 
and the technicalities as opposed to that 
which one’s English teacher might 
suggest in that the English teacher is not 
the legal scholar but rather perhaps the 
expert in grammer and punctuation. 

I trust that I am still considered a 
product of relatively recent law school 
curriculum in that I received my degree 
in 1969 from Florida State University 
and feel that I was imbued with not only 
the knowledge of the law but also a 
keen awareness of the precision 
necessary in expressing oneself and in 
doing so in a manner consistent with 
that which the client has expressed as 
his desire and in keeping with what is 
recognized to be an accepted and well 
used choice of words which the courts 
can more or less depend upon to 
construe in a similar fashion under the 
principle of stare decisis. 


The rules of grammar and 
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punctuation cited by Ms. Block as well 
as the basic books she is using to present 
definitions of words are not the basic 
writing tools of the lawyer any more 
than they are the basic writing tools of 
the doctor, the engineer or any other 
professional working with a specialized 
subject. 

I respectfully submit that the lawyer 
communicating with other profes- 
sionals in his field or in fact with the 
court is not attempting to “achieve 
eloquence” but rather is attempting to 
present a fact, state a point or otherwise 
make a presentation and is not to be 
expected to appear before the bench or 
before his fellow practitioners writing 
and speaking as a layman because in 
fact he is not a layman but rather a 
highly trained specialist and 
professional. I do not believe as does 
Ms. Block that the attorney is 
attempting to be obscure or is 
employing vagueness in an effort to 
hide information but rather is 
employing his skills in the manner in 
which he was trained to do, within the 
framework of his ethics and in such a 
manner as to not leave himself open toa 
malpractice claim simply because he 
may have determined to be a maverick 
in the area of legal writing. 


I conclude by stating, in partial 
accord with Ms. Block, that lawyers 
who write what they have to say, 
clearly, simply and succinctly may well 
be a delight to professors and to 
laypersons, however, they could be a 
source of extreme consternation to their 
clients as well as the subjects of 
malpractice claims and embarrassing 
confrontations if they choose to utilize 
only the rules of grammer and 
punctuation and the dictionary 
definitions provided to us in those 
works designed for the use of the 
laymen. 

Davw F. KERN 
Clearwater 


Bench and Bar Relationship 


I have just read the December issue 
of The Florida Bar Journal. I wish to 
congratulate Bob Floyd upon the 
timely and succinct remarks made on 
the President’s Page. Many lawyers 
need to be constantly reminded of the 
proper relationship between the bench 
and the Bar. Perhaps more newspapers 
and their staffs need to be reminded of 
the things mentioned, instead of 
constantly taking a militant stance 
every time it is suggested (and often 
with much justification) that the 
provisions of the first amendment were 
not exacted solely for their benefit. 


HEsKIN A. WHITTAKER 
Orlando 
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O. October 6, 1978, the House of 
Representatives gave final 
congressional blessing to H.R. 8200 
thereby culminating over eight 
years of effort at bankruptcy 
reform. 

H.R. 8200 alters bankruptcy law 
more than any legislation since the 
adoption of the Bankruptcy Act of 
1898, including the Chandler Act of 
1938 which was _ generally 
considered to be the forerunner of 
bankruptcy reform. It represents 
the first comprehensive revision of 
the bankruptcy laws of the United 
States in over 40 years. Bankruptcy 
courts have faced ever increasing 
caseloads and complex litigation in 
the past two decades. The Act 
updates and revises present law, 
taking into consideration the vast 


changes necessitated by the 
adoption of the Uniform 
Commercial Code, the boom in 
credit and changes in public policy 
since 1938. 


Summary of Provisions 


H.R. 8200 repeals the Bankruptcy 
Act of 1898 and codifies and enacts 
Title 11 of the United States Code 
entitled “Bankruptcy” in its place.! 
The Act elevates the status of 
bankruptcy judges by providing for 
Presidential appointment of 
bankruptcy judges with 14-year 
terms and a $50,000 salary. The 
bankruptcy court will become an 
important adjunct to the United 
States district courts in each judicial 
district. The jurisdiction of the 
bankruptcy court is expanded. 

Additionally, the Act establishes 
a five-year pilot program in 14 
judicial districts under which many 
administrative duties presently 
performed by the bankruptcy court 
are removed and transferred to new 
United States trustees supervised 
by an assistant attorney general in 
the Department of Justice (Title 11, 
Chapter 15, §224 of H.R. 8200). At 
the end of the five-year transition 
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By Martin I. Klein 


How H.R. 8200 Alters 
Bankruptcy Law 
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period, Congress will decide 
whether to fully implement the 
system of U. S. trustees or to 
terminate the pilot program. 

In a fundamental departure from 
present law, H.R. 8200 combines 
the rehabilitation chapters of the 
present Bankruptcy Act, Chapters 
VIII, X, XI and XII, into one new 
chapter, to be known as Chapter 11, 
but with provisions vastly different 
from the present Chapter XI. The 
single chapter for all business 
reorganizations will simplify the 
law by eliminating unnecessary 
differences in detail inevitable 
under separately administered 
statutes. It will also eliminate 
unprofitable litigation over the 
preliminary issue as to which of the 
two chapters applies. Chapter 11 
combines the need for speedy, 
effective reorganization found in 


Chapter XI of the present Act with | 


many of the protections for public 
investors contained in Chapter X 
of the existing Act. As such, it is a 
major innovation. 


H.R. 8200 alters present 


treatment of claims, rules of 
priority, avoiding powers of the 
trustee, and what constitutes 
property of the bankrupt estate. It 
codifies many decisions of the 
courts and adds new definitions to 
the Bankruptcy Act. Finally, it 
establishes uniform federal 
exemptions and allows a bankrupt 
to choose between the federal 
exemptions and those provided 
under the law of his state but also 
permits the state to pass a statute 
specifically prohibiting an 
otherwise available federal 
exemption. 


History 


H.R. 8200 is the result of a 
legislative process which began in 
1970 with the congressional 
establishment of the Commission 
on the Bankruptcy Laws of the 
The Commission 


United States. 
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issued its report, consisting of 
findings and a proposed new 
Bankruptcy Act, to Congress on 
July 30, 1973. That proposed act 
was introduced in the 93rd 
Congress, as H.R. 10792 and S. 
2565. The National Conference of 
Bankruptcy Judges disagreed with 
many of the provisions of the 
Commission’s proposed act and 
drafted an alternative proposed act 
which was introduced in the 93rd 
Congress. 

The next year both bills were 
reintroduced in the 94th Congress 
as H.R. 31 (S. 236) and H.R. 32 (S. 
235), respectively. Both houses held 
extensive hearings on the bills 
between February, 1975, and May, 
1976, and a synthesis bill was 
drafted and introduced in the 95th 
Congress on January 4, 1977, as 
H.R. 6. The House bill was marked 
up in committee and then 
reintroduced as H.R. 7330 on May 
23, 1977, and then as H.R. 8200 on 
July 11, 1977. H.R. 8200 passed the 
House on February 1, 1978. The 
Senate’s synthesis bill, S. 2266, was 
passed in the form of an 
amendment to H.R. 8200 by the 
Senate on September 7, 1978. In lieu 
of a Conference Committee, each 
house made additional amend- 
ments and H.R. 8200 was finally 
passed by the Senate on October 5, 
1978 and the House of Represen- 
tatives on October 6, 1978. 


Transition 


H.R. 8200 becomes effective, 
with certain exceptions, on October 
1, 1979, and applies to all cases filed 
after that date. The present 
Bankruptcy Act will continue to 
apply both procedurally and 
substantively to all cases filed 
before that date. (H.R. 8200, §403) 

After the Act takes effect, a five- 
year transition period will occur, 
during which time the present 
bankruptcy courts (as adjuncts of 
the district courts, which are courts 


of bankruptcy under the present 
Act) will exercise the expanded 
jurisdiction granted by the bill to 
the new specialized bankruptcy 
courts. (H.R. 8200, §§404 and 405) 
Existing bankruptcy judges serving 
on the date of enactment receive an 
automatic extension of their terms 
to March 31, 1984, the effective date 
of the new bankruptcy court unless 
a judge’s term would have expired 
during the transition period. In that 
case, a merit selection panel will 
determine whether the bankruptcy 
judge should be disqualified from 
having his term extended for the 
remainder of the transition period. 

During the transition period, the 
Administrative Office of the United 
States Courts will conduct a study 
and make a recommendation to 
Congress by January 3, 1983, 
concerning the number of 
bankruptcy judges to serve on the 
new court. By March 31, 1984, 
it is expected that the President 
will have appointed, and _ the 
Senate confirmed the new 
bankruptcy judges so that, at the 
end of the transition period the new 
bankruptcy judges will be in place. 
(H.R. 8200, §404) 


New Bankruptcy Court System 


The Act establishes bankruptcy 
courts in each judicial district as 
adjuncts of the United States 
District Court. (H.R. 8200, §201). 
The original House-passed bill 
would have created a new and 
specialized bankruptcy court under 
the provisions of Article III of the 
Constitution, independent of the 
present federal district courts, with 
life tenured judges and expanded 
jurisdiction.? Essentially the House 
favored complete independence 
for the bankruptcy courts. The 
Senate position was to continue the 
bankruptcy courts as adjuncts of 
the federal district courts. The Act 
represents a compromise? by 
creating the bankruptcy courts as 


71 


3 . 
| | 
5 


Bankruptcy 


adjuncts of the district courts with 
expanded jurisdiction. The 
bankruptcy judges will be 
appointed by the President, with 
the consent of the Senate, instead of 
by the judges of the district courts 
as is the present practice, for 14- 
year terms and with a salary of 
$50,000. However, in a concession 
to the Senate, the Act provides that 
the judicial councils of the 
respective circuit courts of appeals 
recommend to the President names 
of those to be appointed as 
bankruptcy judges. This provision 
is not, however, binding on the 
President who may appoint 
whomever he chooses. A 
bankruptcy judge will be subject to 
removal only for incompetency, 
misconduct, neglect of duty or 
disability and only after a majority 
of all the judges of the circuit 
council for the circuit in which he 
serves concurs. 

The new bankruptcy court will 
also have expanded jurisdiction. 
Section 241 of the Act (H.R. 8200, 
§241) establishes a new Chapter 90 
of Title 28, U.S. Code entitled 
“District Courts and Bankruptcy 
Courts.” This chapter specifies the 
jurisdiction and venue in 
bankruptcy cases. It grants various 
powers to the bankruptcy courts. 
The United States district courts are 
granted original and _ exclusive 
jurisdiction of all cases under Title 
11. This jurisdiction is completely 
delegated in turn to the bankruptcy 
court with the sole exception of 


punishing for contempt by 
imprisonment and enjoining other 
courts. The bankruptcy court is thus 
given pervasive jurisdiction over all 
proceedings arising in, or relating 
to, bankruptcy cases. In addition 
the bankruptcy court is given 
exclusive jurisdiction of the 
property of the debtor, wherever 
located. This is substantially greater 
than the present summary 
jurisdiction of the bankruptcy court 
over property in the actual or 
constructive possession of the 
court, Harrison v. Chamberlin, 271 
U. S. 191 (1926), and will eliminate 
the frequent resort to plenary 
litigation in the district and state 
courts. The distinction between 
summary and plenary jurisdiction 
often results in time consuming, 
wasteful litigation which will now 
be eliminated. 

Chapter 90 also contains new 
venue provisions; makes it clear 
that the bankruptcy court may issue 
writs of habeas corpus and all other 
writs; and specifies that the 
bankruptcy court has all of the 
powers of a court of equity, law or 
admiralty. 


Appeals 


Appeals from decisions of the 
new bankruptcy court will be 
taken, as under the present system, 
to the district court of the district 
within which the bankruptcy court 
is located unless the circuit council 
orders appeals to be taken to a 
panel comprised of three 
bankruptcy judges or both parties 
agree to proceed directly to the 
circuit court of appeals. 

Section 201 of the Act amends 
Title 28, U.S. Code and authorizes 
the creation, in §160, of an appellate 
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panel for bankruptcy appeals. 
Section 160 permits the chief judge 
of each judicial circuit, when 
authorized by the circuit council, to 
designate panels of three 
bankruptcy judges to hear appeals 
from judgments, orders and 
decrees of the bankruptcy court. 
Application of this section is 
discretionary within each judicial 
circuit. A panel may not hear an 
appeal from a judgment, order or 
decree entered by a member of the 
panel. 

Appeals of final orders from the 
bankruptcy court in districts 
without the aforementioned panels 
will be heard by the U.S. district 
courts as is presently done. In 
addition, district courts in 
jurisdictions without §160 
appellate panels will also have 
jurisdiction of appeals from 
interlocutory orders of the 
bankruptcy courts but only by 
leave of the district court to which 
the appeal is taken. 


The U. S. courts of appeals have 
jurisdiction from all final decisions 
of the panels (H.R. 8200, §236) if 
established, or from final 
judgments and orders of the district 
courts where no appeal panels are 
created. The U.S. courts of appeals 
will also have jurisdiction of 
appeals from final orders of the 
bankruptcy court if the parties to 
the appeal agree to a direct appeal 
to the circuit court of appeals. 


The U. S. Trustee 
Pilot Program 


Under present law, bankruptcy 
judges are required to both resolve 
disputes and supervise the 
administration of bankruptcy cases. 
The House of Representatives 
believed it was important to 
separate the judicial function of the 
judge from the administration of 
estates. The original House-passed 
bill accomplished this by 
establishing United States trustees 
for each judicial district in the 
Department of Justice who would 
supervise the administration of 
estates. This would leave the 
bankruptcy judge free to resolve 
disputes untainted by knowledge of 
matters unnecessary to judicial 
determination. The Senate 
disagreed with this approach, 
believing instead that a private 
trustee as opposed to a _ public 
trustee should play the pre- 
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dominant role in estate adminis- 
‘tration. The resulting Act now 
provides for an experimental, five- 
year pilot program of U.S. Trustees 
during the transition period — i.e., 
from the date of enactment until 
1984 when the new bankruptcy 
court is created. 

Section 224 of the Act amends 
Title 28, U.S. Code by creating a 
new Chapter 39 and establishing 
the U.S. trustee pilot program. The 
Attorney General is to appoint one 
U.S. trustee for each of 10 pilot 
programs covering 14 judicial‘ 
districts. Each U.S. trustee will 
establish, maintain and supervise a 
panel of private trustees to serve as 
trustees in liquidation cases under 
the new Chapter 7° and will 
supervise the administration of 
cases and trustees under Chapters 7, 
116 and 13’. 


Upon the commencement of a 
straight bankruptcy case under the 
new Chapter 7, the bankruptcy 
court will appoint an interim trustee 
from the panel of private trustees 
established by the U.S. trustee. At 
the first meeting of creditors, 
creditors holding at least 20 percent 
in amount of claims may request an 
election for a trustee, and may elect 
anyone, whether a panel member 
or not. The U.S. trustee or his 
designee, if not the permanent 
trustee in the case, will supervise the 
trustee, a role now fulfilled by the 
present bankruptcy judges. Fees to 
the trustee and professionals will 
still be decided by the court but the 
U.S. trustee will be given notice of 
all fee applications and an 
opportunity to comment on them. 


Business Reorganization 


The Act makes significant 
changes in the area of business 
reorganizations to better enable a 
restructuring of a _business’s 
finances so that it may continue to 
operate, provide employees with 
jobs, pay its creditors and produce a 
return for its stockholders. The 
fundamental premise for a business 
reorganization is that assets used for 
production in the industry for 
which they are designed are more 
valuable than those same assets sold 
for scrap. The present Bankruptcy 
Act contains four chapters for the 
reorganization of businesses: 
Chapter VIII, railroad reorgani- 
zations; Chapter X, corporate 
reorganizations; Chapter XI, 
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arrangements of unsecured debts; 
and Chapter XII, real estate 
arrangements. 

The distinctions between 
Chapter X and XI have not always 
been clear and have caused a 
significant volume of costly and 
nonproductive litigation with 
respect to the proper chapter under 
which a case should proceed. See 
for example, In re Arlan’s 
Department Store, 373 F. Supp. 520 
(S.D.N.Y. 1974). 


Chapter X involves the thorough 
financial reorganization of a 
corporation within a rigid statutory 
scheme while Chapter XI is a 
relatively informal procedure for 
the arrangement of nonpublic debt. 
Yet, large public companies have 
often resorted to Chapter XI 
because of its informality and 
because trustees are appointed in 
Chapter X to operate the business 
and investigate management.’ 

The Act consolidates the present 
four reorganization chapters into a 
new Chapter 11. It adopts much of 
the flexibility of the present 
Chapter XI while providing many 
of the public protection features in 
the current Chapter X. It does not, 


however, as the Senate-passed bill 
would have done, establish 
separate and distinct procedures 
for companies with public debt or 
equity holders. The Senate bill 
would have been tantamount to 
codification of Chapter X of the 
existing Bankruptcy Act creating a 
two-tier system which, in the 
author’s opinion, would have been 
inimicable to the interests of all 
concerned. There can be no doubt 
of the failure of the reorganization 
provisions of the existing 
Bankruptcy Act to meet the needs 
of insolvent corporations in today’s 
business environment. Chapter X, 
although designed to protect public 
creditors, has often worked to the 
detriment of such creditors. The 
new Chapter 11 will aid debtors in 
reorganization but will also afford 
protection to public creditors. 


Public Protection 


Public creditors will be protected 
under the new Chapter 11, by 
giving interested parties disclosure 
of adequate information (§1125). 
Adequate information is defined as 
“information of a kind, and in 
sufficient detail, as far as 
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reasonably practicable in light of 
the nature and history of the debtor 
and the condition of the debtor’s 
books and records, that would 
enable a hypothetical reasonable 
investor typical of holders of claims 
or interests of the relevant class to 
make an informed judgment about 
the plan.” 

Chapter 11 prohibits solicitation 
of consents to a plan, after the 
commencement of a case, until 
after a disclosure statement has 
been transmitted to each creditor 
and stockholder. Disclosure 
statements must be approved by 
the court before being transmitted 
to creditors. 

Recognizing the difficulty that 
may be encountered by a business 
in reorganization in formulating 
such information, the Act vests 
exclusive jurisdiction in the 
bankruptcy court to approve the 
disclosure statement and 
specifically excludes from 
applicability thereto any otherwise 
applicable nonbankruptcy law, rule 
or regulation including the 
Securities Act of 1933, the Securities 
Exchange Act of 1934 or relevant 
state securities laws. Any federal or 
state agency or official charged 
with administering cognate laws so 
preempted is authorized to advise 
the bankruptcy court concerning 
whether a disclosure statement 
contains adequate information. 
These officials are not authorized to 
appeal the bankruptcy  court’s 
decisions. 

In addition, §1109 enables the 
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Securities and Exchange 
Commission to appear, raise and be 
heard on any issue in a Chapter 11 
case, but the Commission may not 
appeal from any judgment, order or 
decree entered in the case. 
Moreover, any party in interest, 
including the debtor, the trustee, a 
creditors’ committee, an equity 
security holders’ committee, a 
creditor, an equity security holder, 
or any indenture trustee, may raise, 
appear and be heard on any issue in 
any Chapter 11 case. 


Chapter 11 also provides 
protection for creditors, creditors’ 
committees, counsel and others 
from potential liability under the 
securities laws for soliciting 
acceptances to a plan, thus 
codifying the recent Supreme 
Court decision in Ernst & Ernst v. 
Hochfelder, 425 U.S. 185 (1976). 


Proposal of Plan 


The new Chapter 11 attempts to 
draw a middle line between the 
present absolute right of a Chapter 
XI debtor to propose a plan and the 
present right in Chapter X for any 
party in interest, including 
creditors, to propose a plan. Under 
the new Chapter 11, the debtor is 
given the exclusive right to propose 
a plan during the first 120 days 
following the commencement of 
the case. However, if a trustee has 
been appointed, if the debtor does 
not meet the 120-day deadline or if 
the debtor fails to obtain the 
required consents to its plan within 
180 days after the filing of the 
petition, then any party in interest 
including the trustee, a creditors’ 
committee, an equity security 
holders’ committee, a creditor, an 
equity security holder or any 
indenture trustee may file a plan. 
The court may, after notice and for 
cause shown, increase or reduce the 
120-day and 180-day periods 
specified (§1121). 


Debtor in Possession 
or Trustee 


One of the more _ difficult 
problems addressed by Chapter 11 
is the establishment of a standard 
for the appointment of a trustee in 
reorganization cases. The appoint- 
ment of a trustee is automatic under 
the present Chapter X when the 
debtor’s liability exceeds $250,000. 
In contrast, the debtor is usually 
continued in possession under 


Chapter XI unless the court, for 
cause shown, appoints a receiver. 
Believing that the need for 
reorganization results more often 
than not from honest mistakes by 
management and from normal 
business cycles, and_ believing 
further that too frequent 
appointment of trustees would 
discourage debtors from seeking 
relief, Chapter 11 of the new Act 
adopts a flexible approach by 
leaving the debtor in possession of 
its property and business unless a 
request is made for the 
appointment of a trustee (§1104). 

If such a request is made by any 
party in interest, the court shall hold 
a hearing and shall order the 
appointment of a trustee for cause 
shown including fraud, dishonesty, 
incompetence or gross mismanage- 
ment of the debtor’s affairs by 
current management either before 
or after the commencement of the 
case or for any similar cause, or if 
the appointment of a trustee is in the 
interests of creditors, equity 
security holders, and other interests 
of the estate. However, the number 
of security holders of the debtor or 
the amount of its assets or liabilities 
shall not in any way be considered 
cause for the appointment of a 
trustee. 

If the court does not order the 
appointment of a trustee, the court 
may, after notice and _ hearing, 
appoint an examiner in lieu of a 
trustee, if appropriate, to 
investigate the acts of management. 
An examiner may be appointed if 
the court finds (i) the appointment 
to be in the interests of creditors, 
equity security holders, and any 
other interests of the estate, or (ii) 
the debtor's fixed, liquidated, 
unsecured debts, other than debts 
for goods, services or taxes or debts 
owing to an insider, exceed 
$5,000,000. The appointment of an 
examiner will provide additional 
protection to public creditors 
(§1104(b)). 

In a departure from present 
practice, the trustee may operate 
the debtor’s business unless the 
court orders otherwise (§1108). 


Committees 


The Act attempts to deal with the 
problem of creditors’ committees 
by providing for the appointment 
by the bankruptcy court of a 
committee of unsecured creditors 
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and, on request of a party in 
interest, for the appointment of 
additional committees of creditors 
or of equity security holders, if 
necessary, when such committees 
are needed to represent various 
interests in the case. Committees 
are to be appointed by the court 
rather than elected by the creditors 
or equity security holders. The 
committee shall “ordinarily consist 
of the persons willing to serve that 
hold the seven largest claims against 
the debtor’ of the kinds 
represented by such committee. 
The court may also appoint as the 
creditors’ committee, a committee 
organized by creditors before the 
commencement of the case if the 
committee was fairly chosen and is 
representative of the different 
kinds of claims to be represented 
(§1102). Only persons willing to 
serve shall be appointed. An 
appointed committee of equity 
security holders shall ordinarily 
consist of the persons, willing to 
serve, who hold the seven largest 
amounts of equity securities of the 
debtor of the kinds represented on 
such committee. At the request of 
any party in interest and after notice 
and hearing, the court may change 
the membership or the size of the 
committee if the membership is not 
representative of the different 
kinds of claims or interests to be 
represented (§1102(c)). 

At a scheduled committee 
meeting with a majority of the 
members present, and with the 
court’s approval, the committee 
may select and authorize the 
employment of one or more 
attorneys, accountants or other 
agents (§1103(a)). 

The committee performs many 
of the functions of a creditors’ 
committee under the present 
Chapter XI. It may: (1) consult with 
the trustee or debtor in possession 
concerning the administration of 
the case; (2) investigate the acts, 
conduct, assets, liabilities and 
financial conditions of the debtor, 
the operation of the debtor's 
business and the desirability of the 
continuance of such business, and 
any other matter relevant to the 
case or the formulation of a plan; 
(3) participate in the formulation of 
a plan, advise those represented by 
the committee as to the plan and 
collect and file acceptances; (4) 
request the appointment of a 
trustee or examiner; and (5) 
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perform such other services as are 
in the interest of those represented. 


Subject to the same limitations as 
imposed on a trustee and to such 
others as the court prescribes, the 
debtor in possession has all the 
rights, other than the right to 
compensation under $330 
(compensation of officers), 
powers, functions and duties, of a 
trustee (Code §1127(a)). 


The Act also makes it clear that 
notwithstanding the limitations on 
employment of professionals 
contained in §327, a person is not 
disqualified from employment by 
the debtor in possession solely 
because of such person’s 
employment, by or representation 
of, the debtor before the 
commencement of the case (Code 
§1107(b)). Thus an attorney must 
still qualify under §327 with respect 
to disinterestedness, and _ all 
§1107(b) says is that prior 
representation or employment by a 
debtor does not ipso facto 
disqualify such a professional. 


Conditional Vendors 


The Act contains a_ special 
provision preserving to a large 
degree the protection given lessors 
and conditional vendors of aircraft 
to a certified air carrier or vessels to 
a certified water carrier presently 
found in §§116(5) & (6) of Chapter 
X. Section 1110 permits a debtor in 
possession or trustee 60 days after 
commencement of the case in 
which to cure all prior defaults 
(other than defaults under ipso 
facto or bankruptcy clauses) and to 
agree to perform all obligations of 
the debtor that become due on or 
after such date. This removes the 
absolute veto power over a 


reorganization that lessors and 
conditional vendors have under 
present law while assuring them 
protection of their investment. A 
similar provision applies to railroad 
rolling stock and related equipment 
(§1168). 


Proofs of Claim 


The Act provides that a proof of 
claim or interest included in the 
debtor’s schedules is deemed filed 
under §501 of the Act (501 deals 
with filing proofs of claim). This 
does not, however, apply to claims 
or interests filed by the debtor as 
disputed, contingent or unliqui- 
dated (§1111(a)). 


Section 1112 provides for 
conversion or dismissal of a 
reorganization case to a liquidation 
proceeding under Chapter 7. Upon 
request of a party in interest and 
after notice and hearing the court 
may order the liquidation, or may 
dismiss the case, whichever is in the 
best interest of creditors and the 
estate, if there is, among other 
factors, a continuing loss to, or 
diminution of, the estate and 
absence of a reasonable likelihood 
of rehabilitation. 


Contents of Plan 


Section 1123 sets forth the items 
that may be included in a plan. It 
provides that both secured and 
unsecured claims may be impaired 
in a Chapter 11 case. The plan may 
also provide for the assumption or 
rejection of an executory contract 
provided that the terms of §365 are 
met. Under §1123 a plan may, in 
case of a corporation, provide for 
any action specified therein to be 
taken without a resolution of the 
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board of directors. 

Section 1124 defines a new 
concept of impairment of “claims 
or interests.” The concept differs 
significantly from the concept of 
“materially and adversely affected” 
under the existing Bankruptcy Act. 

Section 1124(3) provides that a 
holder of a claim or interest is not 
impaired if the plan provides that 
the holder will receive the allowed 
amount of the holder’s claim or in 
the case of an interest with a fixed 
liquidation preference or 
redemption price, the greater of 
such price. An interest is considered 
not to be impaired only if the 
interest has a fixed liquidation 
preference or redemption price. 
Therefore, a class of interest such as 
common stock must either accept 
the plan under §1129(a)(8) or the 
plan must satisfy the requirements 
of $1129(b)(2)(C). 


Confirmation of the Plan 


Section 1129 provides in 
subparagraph (a) that the court 
shall confirm a plan only if 11 
specific requirements are met 
including, inter alia: that the plan 
and its proponent comply with the 
applicable provisions of Chapter 
11; that the plan has been proposed 


in good faith and not by any means 
forbidden by law; that payments 
made or promised to be made for 
services or for costs and expenses 
incident to the case have been 
disclosed, and if made _ before 
confirmation are reasonable or if 
such payment is to be fixed after 
confirmation, then such payment is 
subject to approval by the court as 
reasonable; that the proponent of 
the plan has disclosed the identity 
and affiliation of any individual 
proposed to serve after 
confirmation as an officer or 
director of the debtor; and that any 
regulatory commission with 
jurisdiction, after confirmation of 
the plan, over the rates of the debtor 
has approved any rate change 
provided for in the plan. 

Paragraph 7 of subparagraph (a) 
requires in order for confirmation, 
that with respect to each class, each 
holder of a claim or interest of such 
class must either accept the plan or 
must receive or retain under the 
plan, on account of his claim or 
interest an amount not less than that. 
which he would receive if the 
debtor were liquidated under 
Chapter 7. This is the “best 
interests” test applied presently in 
Chapter XI. 

Paragraph 8 of subparagraph (a) 
permits confirmation of a plan, 
when, as to a particular class and 
without resort to the “fair and 
equitable test,” such class has 
accepted the plan or is unimpaired 
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by the plan. Paragraph (10) of 
subparagraph (a) requires that at 
least one class of claims must accept 
the plan and paragraph (11) 
requires that the court determine 
that confirmation of the plan is not 
likely to be followed by the 
liquidation or the need for further 
financial reorganization by the 
debtor. Section 1129(b) provides 
that a plan may be confirmed 
notwithstanding the failure of an 
impaired class to accept the plan. 
Under this provision (a modified 
form of the “cramdown” provision 
found in present Chapters X and 
XII) the court must confirm the 
plan if the plan does not 
discriminate unfairly, and is “fair 
and equitable” with respect to each 
class of claims or interests that is 
impaired under the plan and has not 
accepted the plan. 


Guidelines are provided for a 
court to determine whether a plan is 
fair and equitable with respect to a 
dissenting class of impaired 
creditors. Subparagraph (A) 
applies when a class of secured 
claims is impaired and has not 
accepted the plan. In that case, the 
plan may be “crammed-down’; (i) 
if the dissenting class of secured 
claims will retain its lien on the 
property whether the property is 
retained by the debtor or 
transferred; (ii) if the plan provides 
for the sale of the property and the 
transfer of the lien to the proceeds, 
or (iii) if the plan provides for the 
realization by the secured class of 
the “indubitable equivalence” of 
the secured claims. The 
accompanying report makes clear 
that abandonment of the collateral 
to the creditor would clearly satisfy 
indubitable equivalence. However, 
present cash payments less than the 
secured claim would not satisfy the 
standard because the creditor is 
deprived of an opportunity to gain 
from a future increase in value of 
the collateral. 


Subparagraph (d) provides that 
notwithstanding any other 
provision, on request of a party in 
interest that is a governmental unit, 
the court may not confirm a plan if 
the principal purpose of the plan is 
the avoidance of taxes or the 
avoidance of §5 of the Securities 
Act of 1933. 


Section 1141 sets forth the effects 
of confirmation and provides in 
subsection (a) that the provisions of 
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a confirmed plan bind the debtor, 
any entity issuing securities upon 
the plan, any entity acquiring 
property under the plan, and any 
creditor or equity security holder or 
general partner in the debtor, 
whether or not the claim or interest 
of such creditor, equity security 
holder or general partner is impaired 
under the plan and whether or not 
such creditor, equity security 
holder or general partner has 
accepted the plan. Unless the plan 
or order confirming the plan 
provides otherwise, the confir- 
mation of a plan vests all property 
of the estate in the debtor. After 
confirmation of a plan the property 
dealt with by the plan is free and 
clear of all claims and interests of 
creditors, of equity security 
holders, and of general partners in 
the debtor except as otherwise 
provided in the planjor in the order 
confirming the plan. 


Subsection (d) provides the 
discharge for a recognized debtor. 
Paragraph (1) thereof specifies that 
confirmation of a plan discharges 
the debtor from any debt that arose 
prior to confirmation unless the 
plan or order confirming it provides 
otherwise. The discharge is 
effective against those claims 
whether or not proof of the claim is 
filed (or deemed filed), and 
whether or not the claim is allowed 
and whether the holder of such 
claim has accepted the plan. The 
discharge also terminates all rights 
and interests of equity security 
holders and general partners 
provided for by the plan. 
Confirmation of a plan does not 
discharge a debtor if the plan is a 
liquidating plan and if the debtor 
would be denied a discharge in a 
liquidation case under §727. 


Securities Laws Exemptions 


Section 1145, derived from 
similar provisions found in §§264, 
393 & 518 of the present 
Bankruptcy Act, provides a limited 
exemption from the securities laws 
for securities issued under a plan or 
reorganization and for certain other 
securities. 

Subsection (a) exempts the offer 
or sale of certain securities from the 
requirements of §5 of the Securities 
Act of 1933 and from any state or 
local law requiring registration or 
licensing of an issuer, underwriter, 
broker or dealer in a security. 
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Paragraph (1) of subsection (a) 
exempts the offer or sale of any 
security of the debtor, a successor 
to the debtor or an affiliate of the 
debtor in a joint plan, distributed 
under a plan if such security is 
exchanged for a claim against, an 
interest in, or a claim for an 
administrative expense in the case 
concerning, the debtor or such 
affiliate, or principally in such 
exchange and partly for cash or 
property. 

Paragraph (2) of subsection (a) 


similarly exempts the offer or sale 
of any such security that arises from 
the exercise of a subscription right, 
warrant, option or conversion 
privilege when such was issued 
under a plan. The effect of this 
provision is to enhance the 
marketability of subscription rights 
or conversion privileges, including 
warrants, offered or sold under a 
plan. Subparagraph (3) exempts 
from §5 of the 1933 Act, and other 
similar statutes, sales of portfolio 
securities, excluding securities of 
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the debtor or its affiliate, owned by 
the debtor on the date of the filing 
of the petition. The purpose of this 
exemption is to allow the debtor or 
trustee to sell or distribute, without 
allowing manipulation schemes, 
restricted portfolio securities. 
However, the exemption is limited 
to securities of a company that is 
required to file reports under §13 of 
the Securities Exchange Act of 1934 
and that is in compliance with all 
requirements for the continuance of 
trading those securities. The 
exemption is also limited in that the 
trustee or debtor in possession may 
sell up to four percent of each class 
of restricted securities at any time 
during the first two years and one 
percent during any 180-day period 
thereafter. This relaxation of the 
resale rules for debtors holding 
restricted securities is similar to, but 
less extensive than the relaxation in 
SEC Rule 114(c)(3)(v) for the 
estates of deceased holders of 
securities. Rule 148 of the SEC 
would operate to permit a trustee or 
debtor in possession to distribute 
securities at the rate of one percent 
every six months. Section 
1145(a)(3) permits the debtor in 
possession or trustee to distribute 
four percent of the securities of a 
class at any time during the two- 
year period following filing of the 
petition in the interests of 
expediting bankruptcy adminis- 
tration while providing certain 
safeguards enumerated above. 

In a departure from present law, 
the Act in subsection (b) of §1145 


specifies the standards under which 
a creditor, equity security holder, or 
other entity acquiring securities 
under the plan may resell them. The 
1933 Securities Act limits sales by 
underwriters. This subsection 
defines who is an underwriter and 
thus restricted and who is free to 
resell. Paragraph 1 covers the 
classical underwriter defined as a 
person who purchases a claim 
against, interest in or claim for an 
administrative expense in the case 
concerning the debtor, with a view 
to distribution. A person is also an 
underwriter if he offers to sell 
securities offered or sold under the 
plan from the holders of such 
securities, if the offer to buy is made 
with a view to distribution of such 
securities and under an agreement 
made in connection with the plan, 
with the consummation of the plan 
or with the offer or sale of securities 
under the plan. Finally, a person is 
an underwriter if he is an issuer 
within the meaning of §2(11) of the 
Securities Act of 1933. 

Subsection (c) makes an offer or 
sale of securities under the plan in 
an exempt transaction (as specified 
in subsection (a)(2)) a public 
offering in order to _ prevent 
characterization of the distribution 
as a “private placement” which 
would result in restrictions under 
Rule 144 of the SEC, on the resale of 
the securities. 

Finally, subsection (d) provides 
that the Trust Indenture Act of 1939 
does not apply to a commercial 
note issued under a plan if the note 
matures not later than one year after 
the effective date of the plan. 


Individual Repayment Plans 


The Act creates anew Chapter 13 
to enable individuals, under court 
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supervision and protection, to 
develop plans for the full or partial 
repayment of their debts over an 
extended period of time. Similar to 
the present Chapter XIII, the new 
Chapter 13 is designed to afford an 
individual a meaningful alternative 
to bankruptcy liquidation. 


The new Chapter 13 permits any 
individual (or an individual and 
spouse, except a stock broker or 
commodity broker) with regular 
income who owes, on the filing 
date, noncontingent liquidated, 
unsecured debts of less than 
$100,000 and noncontingent, 
liquidated, secured debts of less 
than $350,000 to be a Chapter 13 
debtor (§109(e)). Under current 
law, only a “wage earner’ is eligible 
for Chapter 13 relief; the small 
businessman is excluded. The new 
Chapter 13 affords the small sole 
proprietor relief. 


H.R. 8200 continues and expands 
the automatic stay of actions by 
creditors against the Chapter 13 
debtor or his property (§362). The 
automatic stay, an innovation of the 
Bankruptcy Rules, now prohibits 
creditors from moving against 
certain codebtors, namely those 
who have cosigned notes with the 
debtor (§1301). Subsection (a) of 
§1301 automatically stays the 
holder of a claim based on a 
consumer debt, of the Chapter 13 
debtor, from acting or proceeding 
in any manner against an individual 
or his property, liable with the 
debtor, unless such codebtor 
became liable in the ordinary 
course of his business or unless the 
case is closed, dismissed or 
converted to another chapter. 


Section 1301(c)(1) provides that 
the court may lift the stay in respect 
of a codebtor when the debtor did 
not receive consideration for the 
claim by the creditor, i.e., in other 
words, the debtor is really the 
“codebtor.” 


The new Chapter 13 continues 
current law insofar as the debtor is 
given the exclusive right to propose 
a repayment plan. Creditors cannot 
force a debtor into a plan that he 
does not wish to accept. The plan 
may provide for repayment over a 
period of up to five years. The plan 
may provide for the payment of 
claims only out of future income as 
under present law or out of a 
combination of future income and a 
liquidation of some of the debtor’s 
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property. The plan may also 
modify the rights of holders of 
secured claims other than a claim 
secured by a security interest in real 
property that is the debtor’s 
principal residence. Secured 
creditors in Chapter 13 are, 
however, significantly protected. 
Unless the secured creditor accepts 
the plan, the plan must provide that 
the secured creditor retain the lien 
securing his allowed secured claim 
in addition to receiving value, as of 
the effective date of the plan, of 
property to be distributed under 
the plan on account of the claim not 
less than the allowed amount of the 
claim. 


Discharge of Debts 


The Act makes certain 
modifications to the current 
provisions governing the discharge 
of debts. Under current law, a 
debtor may be denied a discharge 
on any of the eight grounds set forth 
in §14 of the Bankruptcy Act. One 
of the grounds denies a discharge to 
a debtor who incurs a debt by use of 
a false financial statement 
(§14(c)(3) of the current 


Bankruptcy Act). The drafters of 
the Act recognize that this is a 
matter which should involve only 
the particular creditor who 
extended credit in reliance on the 
statement and should not serve as a 
basis for a complete denial of a 
discharge thereby thwarting the 
rehabilitative purposes of 
bankruptcy. Therefore, under the 
Act a debt incurred in by use of a 
false financial statement will only 
except that particular debt of 
discharge (§523(a)(2)). This section 
also covers a renewal of credit or a 
refinancing of credit that was 
obtained by a false financial 
statement provided each of the 
elements specified therein is 
proven. 

The Act also excepts from 
discharge debts owed a former 
spouse or child in connection witha 
separation agreement, divorce or 
property settlement agreement for 
alimony, maintenance or support 
but not to the extent that the debt is 
assigned to another entity. 

Section 523(a)(8) makes 
nondischargeable educational loans 
owing to a governmental unit or a 


nonprofit institution of higher 
education for a period of five years 
after each loan first becomes due 
unless not discharging such debt 
will impose an undue hardship on 
the debtor’s dependents. 

Another significant provision 
with respect to discharge is one 
which, under certain conditions, 
voids agreements reaffirming 
discharged debts. Under §§524(c) 
& (d), every reaffirmation to be 
enforceable must be approved by 
the court, and any debtor may 
rescind a reaffirmation within 30 
days from the time it becomes 
enforceable. If the debtor is an 
individual, the court must advise 
the debtor of various effects of 
reaffirmation at a hearing. In 
addition, to any extent the debt is a 
consumer debt that is not secured 
by real property of the debtor, 
reaffirmation is permitted only if 
the court approves a reaffirmation 
agreement before granting a 
discharge, as not imposing a 
hardship on the debtor or a 
dependent; alternatively, the court 
may approve an agreement entered 
into in good faith in settlement of 
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Bankruptcy 


litigation of a complaint to 
determine dischargeability. 


Stay of Actions 


One of the key revisions brought 
about by the adoption of the Rules 
of Bankruptcy Procedure is the 
provision for an automatic stay of 
creditor actions. However, it causes 
an inordinate amount of litigation 
and creates a burden and potential 
harm to those affected by it. 
Whenever a secured party wishes to 
foreclose or a landlord wishes to 
evict, an adversary proceeding 
must be commenced in_ the 
bankruptcy court to lift the stay 
(Bankruptcy Rule 701). The delay 
caused by this proceeding often 
severely prejudices the moving 
party. Yet, the benefit of debtors 
outweighs the potential harm to 
creditors. The Act attempts to 
balance these interests. Section 362 


codifies the automatic stay and 
enjoins the commencement or 
continuation of a judicial, 
administrative or other proceeding 
to recover a claim against the 
debtor that arose before the 
commencement of the case. In a 
departure from present law, this 
section stays the commencement or 
continuation of any proceeding 
against the debtor before the U.S. 
Tax Court. The stay does not, 
however, affect proceedings by a 
governmental unit to enforce that 
governmental unit’s police or 
regulatory power. In addition, the 
stay does not operate with respect 
to criminal proceedings, the 
collection of alimony, maintenance 
or support or as a stay of the setoff 
of any mutual debt and claim for 
commodity transactions although it 
does stay other setoffs. 

Section 362(d) provides that the 
court may terminate, annul, modify 
or condition the automatic stay for 
cause, including lack of adequate 
protection of an interest in property 
of a secured party. Under 
362(d)(2), the court may terminate 
the stay with respect to property if 


there is no equity in it and if the 
property is not necessary to an 
effective reorganization of the 
debtor. This section would appear 
to solve the problem of real 
property mortgage foreclosures 
where the Chapter XII petition was 
filed on the eve of the foreclosure 
sale. 

Section 361 attempts to define 
adequate protection as requiring 
periodic cash payments to the 
extent that the stay or the grant of a 
lien results in a depreciation of the 
value of the collateral. This 
provision is derived from In Re 
Dermec Corporation, 445 F.2d 367 
(2d Cir. 1971). Adequate protection 
may also result from providing an 
additional or replacement lien on 
property to the extent that the stay 
or use of the property results in a 
decrease in value thereof, and by 
granting such other relief as will 
result in the realization of the 
indubitable equivalent of the 
entity’s interest in such property. 


Use of Property Not Belonging 
to Debtor 


Under the Act, a trustee or debtor 
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in possession may continue to use, 
sell or lease property, other than in 
the ordinary course of business, 
after notice and hearing. However, 
the trustee or debtor in possession 
may use, sell or lease property of 
the estate if the court authorizes the 
business to be operated and if such 
use, sale or lease is in the ordinary 
course of business, without notice 
or hearing. However, this section 
imposes a restriction on the use of 
“cash collateral” defined as cash, 
negotiable instruments, documents 
of title, securities, deposit accounts 
or other cash equivalents in which 
the estate and an entity other than 
the estate have an interest. As to 
cash collateral, the trustee may not 
use, sell or lease it unless each entity 
that has an interest in such cash 
collateral consents or the court, 
after notice and a_ hearing, 
authorizes such use, sale or lease. 


Joint Property 


Section 363(h) sets forth the 
conditions under which the trustee 
or debtor in possession may realize, 
upon certain co-ownership 
interests, such as joint tenancies and 
tenancies by the entirety, while 
protecting the co-owners’ rights. 
The trustee is permitted to realize 
on the value of the property by 
selling it without the consent of the 
co-owner. The co-owner, however, 
has a right of first refusal at the sale 
of the property. The trustee is 
required to pay over to the co- 
owner the value of the co-owner’s 
interest if the property is sold to 
someone else. The trustee’s right to 
sell such property exists only if 
partition is impracticable; the 
benefit to the estate of a sale of such 
property free of the interests of co- 
owners outweighs the detriment, if 
any, to such co-owners; and such 
property is not used in the 
production, transmission or 
distribution for sale of electric 
energy or of natural or synthetic gas 
for heat, light or power. This 
limitation is intended to protect 
public utilities from being deprived 
of power sources because of the 
bankruptcy of a joint owner. 


Executory Contracts and 
Unexpired Leases 


Section 365(a) authorizes the 
trustee, upon court approval, to 
assume or reject any executory 
contract or unexpired lease of the 
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debtor. Subsection (b) requires the 
trustee to cure any default and to 
provide adequate assurance of 
future performance if there has 
been a default, before he may 
assume. In a major departure from 
present law, this provision does not, 
however, apply to defaults under 
ipso facto or bankruptcy clauses 
(§365(b)(2)). Subsection (b)(3) 
defines “adequate assurance” of 
future performance of a lease of 
real property in a shopping center 
to include protection against 
decline in percentage rents; against 
breach of agreements with other 
tenants and preservation of tenant 
mix. Section 365(b)(4) provides 
that after default the trustee may 
not require a lessor to supply 
services or materials without 
assumption of such lease unless the 
lessor is compensated as provided 
in the lease. 

The trustee is also prohibited 
from assuming or assigning a 
contract or lease if applicable 
nonbankruptcy law excuses the 
other party from performance to 
someone other than the debtor, 
unless the other party consents 
(§365(c)). 

The Act also places time limits on 
assumption and rejection. In a 
liquidation case, the trustee must 
assume within 60 days (or within an 
additional 60 days if the court, for 
cause, extends the time). If not 
assumed, the contract or lease is 
deemed rejected. In a reorgani- 
zation case, no time nit is 
specified. However, the court, 
upon request of the other party to 
the contract or lease, may fix a time 
within which the debtor in 
possession or trustee must act 
(§362(d) (2)). 

In a_ provision with major 
significance, §363(e) invalidates 
ipso facto or bankruptcy clauses, 
i.e., clauses which permit the 
termination of, or which 
automatically terminate, leases or 
contracts in the event of 
bankruptcy. Such clauses are made 
inapplicable during any _bank- 
ruptcy case for purposes of 
disposition of the executory 
contract or unexpired lease. 
However, this provision does not 
apply to contracts or leases that 
cannot be assumed or assigned 
because applicable nonbankruptcy 
law excuses the other party from 
performance to someone _ else 


without consent and such consent is 
withheld. It also does not apply to 
contracts to make a loan or to 
extend other financial accommo- 
dations to the debtor. These 
contracts may be invalidated by the 
traditional bankruptcy clause. 

Section 365(h) provides that in 
the case of a bankrupt lessor, the 
lessee may remain in possession of 
the property or treat the lease as 
terminated by the rejection. Thus, 
the tenant will not be deprived of 
his estate for the term for which he 
bargained. If the lessee remains in 
possession, he may offset the rent 
reserved under the lease against 
damages caused by the rejection 
but does not have any affirmative 
rights against the estate. 


Utilities 


Section 366 of the Act codifies 
what has become a recent practice, 
namely, the enjoining of a utility 
from discontinuing service. Under 
§366, a utility may not refuse, or 
discontinue service to, or 
discriminate against, the trustee or 
the debtor because of a debt owed 
by the debtor prior to the filing of 
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the petition. However, the utility 
may alter, refuse or discontinue 
service, if the trustee or the debtor, 
within 20 days after filing of the 
petition, does not furnish adequate 
assurance or payment in the form of 
a deposit or other security for 
ongoing service. 


Exemptions 


Section 522 of the Act provides 
for uniform federal exemptions and 
includes among others, to the extent 
of $7,500, a debtor’s interest in real 
property or personal property used 
at a residence; the debtor’s interest, 
to the extent of $1,200, in a motor 
vehicle; the debtor’s interest, not to 
exceed $200 in any particular item, 
in household furnishings and 
certain other items including the 
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debtor’s right to receive social 
security, disability, victim’s 
compensation, alimony and certain 
life insurance payments (§522). The 
federal exemptions have been 
reduced from those originally 
provided for in the House-passed 
bill. Significantly, the Act contains a 
provision added by the Senate 
authorizing the states to determine 
whether the federal exemptions 
apply to debtors in their states. This 
state option permits the states, by 
legislation, to elect not to have the 
federal exemptions apply to 
debtors in their states. 


Preferences 


The Act makes major changes 
with respect to preferences. Under 
§60 of the present Bankruptcy Act, 
the trustee is required to prove the 
debtor’s insolvency at the time the 
preferential transfer was made. In 
addition, the trustee must show, 
once he has established the other 
requisite elements of a preference, 
that the creditor had reasonable 
cause to believe the debtor was 
insolvent at the time of the transfer 
(§60(b) of the Bankruptcy Act). 
The drafters of the Act believed 
that proving insolvency at the time 
of the transfer was extremely 
difficult and that proving that the 
creditor had reasonable cause to 
believe that the debtor was then 
insolvent was unimportant in view 
of the strong bankruptcy policy of 
equality among creditors. 

Thus, the Act in §547 eliminates 
the “reasonable cause to believe” 
requirement with respect to 
preferential transfers to 
noninsiders. The preference period 
is reduced from four months to 
three months and the trustee may 
avoid any transfer of property to or 
for the benefit of a creditor; for or 
on account of an antecedent debt; 
made while the debtor was 
insolvent; and made on or within 90 
days of the date for the filing of the 
petition, except if such creditor was 
an insider, in which case the period 
is extended to one year. However, 
then as to an insider the trustee must 
also show the creditor had 
reasonable cause to believe the 
debtor was insolvent at the time of 
the transfer. The Act also creates a 
presumption of insolvency at the 
time of the transfer during the 90 
days preceding the date of the filing 
of the petition. (§547(f)). 


Setoffs 


Section 68 of the present 
Bankruptcy Act authorizes 
creditors to set off mutual debts and 
credits under both the liquidation 
and rehabilitation chapters. Yet ina 
reorganization proceeding the 
orderly continuation of the business 
may be hampered by a setoff. 

Section 553 preserves the right of 
setoff of mutual debts under 
present §68 of the Bankruptcy Act 
with the exception of the automatic 
stay provisions which prevent a 
setoff once the case is filed. In 
addition, the right of setoff is 
unaffected except to the extent that 
the creditor’s claim is disallowed, 
the creditor acquired (other than 
from the debtor) the claim during 
the 90 days preceding the case 
while the debtor was insolvent, the 
debt being offset was incurred for 
the purpose of obtaining a right of 
setoff, while the debtor was 
insolvent and during the 90-day 
pre-bankruptcy period, or the 
creditor improved his position in 
the 90-day period. As under §547(f), 
the debtor is presumed to have 
been insolvent during the 90 days 
prior to the filing. oO 
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Oil and Gas Leases 


By David H. Simmons 


Florida has become a substantial 
oil producing state in recent years. 
Attorneys, as title examiners, now 
frequently encounter oil and gas 
leases in the title chains that they are 
asked to review, or they may be 
requested to represent a client in 
leasing oil and gas rights to one of 
the several oil companies that 
engage in oil exploration in Florida. 
In doing so, the atto.ney must not 
be misled by the commonly 
believed fallacy, engendered by the 
Florida case of Miller v. Carr! 
holding that for all purposes an oil 
and gas lease does not create an 
interest in real property. Because of 
this misunderstanding, it is not 
uncommon to find recordings of oil 
and gas leases that were improperly 
executed because the Florida 
witness attestation requirements 
have not been satisfied. 

In Florida, conveyances of 


interests in land must comply with 
the requirements of both the Statute 
of Frauds and the formalities 
required by the attestation statutes.? 
Generally, the Statute of Frauds 
requires certain conveyances of 


interests in land to be reflected ina 
written memorandum; attestation 
statutes usually require that the 
parties to the instrument comply 
with certain formalities of 
execution.’ Florida’s attestation 
statutes, F.S. §§689.01 and 692.01, 
require that all individual or 
corporate conveyances of interests 
in land be attested by two 
subscribing witnesses, unless the 
conveyances are by a corporation 
that seals the instruments with its 
common or corporate seal and signs 
them in its name by the president, 
any vice president, or chief 
executive officer. 

The majority of American courts 
state that even if an oil and gas lease 
is regarded as an_incorporeal 
hereditament or chattel real, it still 
is subject to the attestation 
requirements as a conveyance of an 
interest in land.‘ Further, if the lease 
is also a lease of solid minerals, the 
argument that it should comport 
with the attestation requirements 
for conveyances of interests in land 
applies with even more force.® In 
Florida, without reliance on the 


majority American rule, the answer 
to whether an oil and gas lease, 
which under Miller v. Carr is an 
“incorporeal” hereditament, must 
be attested by two subscribing 
witnesses lies in §689.01, which 
states that: 


No estate or interest of freehold, or for a 
term of more than one year, or any uncertain 
interest of, in or out of any messuages, lands, 
tenements, or hereditaments shall be 
created, made, granted, transferred or 
released in any manner than by instrument in 
writing, signed in the presence of two 
subscribing witnesses...(Emphasis added). 


Thus, the statute, unless it is 
construed to apply only to 
“corporeal” hereditaments, 
requires that an oil and gas lease be 
attested by subscribing 
witnesses. 

Although an oil and gas lease—or 
an oil, gas, and solid mineral lease— 
probably conveys an interest in real 
property such that the attestation 
requirements should be satisfied, 
the courts are split as to the effect of 
failure to meet the attestation 
requirements. The majority of 
courts state that the conveyance is 
valid between the parties, but the 
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Oil and Gas Leases 


lease is not entitled to recordation.® 
The minority rule, and the Florida 
rule, is that the conveyance is 
invalid.’ Therefore, in Florida, 
improperly attested oil and gas 
leases are not valid conveyances, 
and attorneys confronted with the 
problem should seek to cure this 
defect. 

The preferable methods of 
curing the defect of failure to have 
attesting witnesses are re-execution 
of the lease or ratification of the 
lease. If ratification is chosen, then 
the ratification should, in writing, 
confirm the validity of the prior 
lease, contain independent words 
of grant so that it constitutes a lease 
itself, and incorporate by reference 
the terms and_ covenants of the 
prior lease; it should be executed by 
the lessor, and attested and 
acknowledged with all the 
formalities required for convey- 
ances of land in Florida. If the 
lessors are not corporations 
proceeding under F.S. §692.01 
(where witnesses are not required), 
then the two required subscribing 
witnesses should be persons who 
have no direct interest in the 
transaction.® 

One alternative to these methods 
involves acknowledgment by the 
lessor in the presence of two 
witnesses that he signed the lease. 
Some courts have held that if a 
lessor acknowledges in the 
presence of two competent persons 
that he executed the lease, then the 
two persons can sign the lease as 
witnesses.? In Florida, however, 
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such an acknowledgment may not 
be valid because §689.01 states that 
a grantor must sign the instrument 
in the presence of two subscribing 
witnesses.!® Accordingly, an 
attorney should caution against 
reliance on this method of curing 
the defect. 

Another method of curing the 
defect exists if two persons were 
present at the execution of the 
leases but did not sign them then. 
Some authority in Florida indicates 
that these persons may sign the 
leases after their delivery to the 
lessees. Or, if the lessors are 
corporations, they may by the same 
analysis affix their corporate seal 
and sign the leases by an 
appropriate officer even after 
delivery of the leases to the 
lessees.!! 

Although a lessor may refuse to 
ratify or re-execute the invalid 
lease, some manner of compelling 
him to ratify or re-execute the lease 
may exist. Florida courts have held 
that although noncompliance with 
the attestation statutes results in an 
invalid conveyance, the attempted 
conveyance may still constitute in 
equity a contract to convey.!2 The 
Florida cases seem to indicate that 
for specific performance of the 
contract to lease to be permitted, 
the lessee must take some action 
under the invalid lease so as to 
create an injustice if it were not 
enforced. In Crossman ov. 
Fontainebleau Hotel Corp., 273 
F.2d 720 (5th Cir. 1959), the court, in 
construing Florida law, stated that 
the contract to convey will be 
enforceable only if the lessee has 
satisfied the part performance 
doctrine. Generally, this means that 
he has at least taken possession and 
paid rent.!° Thus, oil and gas leases 
or oil, gas, and mineral leases, that 
are executed in Florida without 
subscribing witnesses, although not 
valid conveyances, may sstill 
constitute contracts to lease if the 
part performance doctrine is 
satisfied; and upon refusal by a 
lessor to re-execute the leases, suit 
can be brought to compel their re- 
execution or ratification. 

Other theories for upholding the 
validity of an improperly executed 
lease rests on the promissory 
estoppel or equitable estoppel 
doctrines. Also, the lessee possibly 
could obtain restitution of losses 
incurred if the lease were held 
unenforceable.'4 


Because of the increasing 
possibility that Florida attorneys 
will be confronted with oil and gas 
leases, they should be acutely aware 
of requirements in execution of 
these leases. Also, once such a 
defect as lack of witnesses is 
noticed, the attorney should be 
familiar with the proper curative 
action needed. Oo 
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! 193 So. 45 (Fla. 1940), in which the court 
stated that an oil and gas lease is a contract 
for the use of realty, i.e., an incorporeal 
hereditament. The lease passes a right to 
produce oil from the land and nothing more. 

2 See Fra. Stat. §§689.01, 692.01, and 
725.01. 

3 Cf., Crossman v. Fontainebleau Hotel 
Corp., 273 F. 2d 720 (5th Cir. 1959). 

E. Brown, Om Gas LEAsEs 
§3.04(1977); 2 CasNerR, AMERICAN LAw oF 
Rea Property §10.13 (1952); & 
MEvyeErs, On AND Gas Law §213.1 (1975). But 
see Walla Walla Oil, Gas, and Pipe Line Co., 
v. Vallentine, 174 P. 980 (Wash. 1918). 

5 See Walla Walla Oil, Gas, and Pipe Line 
Co. v. Vallentine, 174 P. $80 (Wash 1918); 
Brooks v. Cook, 38 So. 641 (Ala. 1904) (iron 
ore mining leased must comply with 
witness attestation rules) 54 Am. Jur. 2d 
Mines and Minerals §105 (1971); 58 C.J.S. 
Mines and Minerals §150 (1948). Cf. 
Straughn v. Sun Oil Co., 345 So. 2d 1062 (Fla. 
1977) (oil, gas, and mineral leases are 
interests in real property for tax purposes). 

6 2 Patron, TiTLes $353 (1957), 26 C.J.S. 
Deeds 35 (1956). 

7 Parken v. Safford, 37 So. 567 (Fla. 1904); 
Graves v. Harris, 58 So. 236 (Fla. 1912); 
Santos v. Brogh, 334 So. 2d 833 (Fla. 3d 
D.C.A. 1976) (deed without two subscribing 
witnesses held to be ineffectual to convey an 
interest in land). 

8 Cf., Cross v. Robinson Point Lumber 
Co., 46 So. 6 (Fla. 1908). 

® See 26 C.J.S. Deeds §35(a) (1956). 

10] FLorma REAL Property PRACTICE 
§13.77(1971). 

'! See L.T.G.F. Note 10.07.01; Medina v. 
Orange County, 147 So.2d 556 (Fla. 2d 
D.C.A. 1962). 

12 See Reed v. Moore, 109 So. 86 (Fla. 
1926); Seitter v. Riverside Academy, 197 So. 
764 (Fla. 1940). See also, Graves v. Harris, 58 
So. 236 (Fla. 1912) (if the instrument is not 
properly witnessed then it is inadmissible in 
an action for damages). 

13 See 1 Boyer, REAL EstaTE 
Transactions §1.03(1977). 

14 See 1 E. Brown, Om Anp Gas LEASEs 
§2.14 (1977); THE Law or Contracts §321 
(1950). But see 37 C.J.S. Frauds, Statute of, 
§246 (1943) (if noncompliance renders 
conveyance void rather than voidable, then 
there can be no estoppel). 
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SOUTHEAST BANKS 
ANNOUNCES 
THE BONUS 
CHECKING PLAN. 


For people who wish they could earn interest on 
the money in their checking accounts. 


If you'd rather see your money earn- 
ing interest than sitting idle in your 
checking account, then Southeast's 
Bonus Checking Plan can make money 
for you. This plan became effective 
November | due to a change in Federal 
regulations. 

It's as close as we can come to pay- 
ing interest on checking-legally. 

The Bonus Checking Plan links a 
zero balance checking account and a 
5% savings account. 

Here's how it works: You keep all 
your money in the savings account 
part of your Bonus Checking Plan 
where it earns interest from day of 
deposit to day of transfer, while your 
checking account balance is kept at 
zero. When checks you write are pre- 
sented to us for payment, we automati- 
cally transfer the exact amount from 
your savings account to your checking 
account to cover the payment. That 
way, youre earning all the interest pos- 
sible on every dollar in the bank, right 
up to the last moment. 

You get the convenience of a single, 
consolidated checking account and 
savings account relationship. You're 
spared the hassles of filling out forms 
and waiting in line in two places to 
move your savings dollars to where 
your checking account is. 

You can get the Bonus Checking 


Plan free just by maintaining a min- 
imum monthly balance in a Southeast 
savings account. Although it isn't for 
everybody, this could be the right plan 
for you. Come in and let one of our 
Southeast bankers discuss the details 
with you. 


Also Announcing 
The Cushion Checking 
Plan: 


For people who want protection from 
the embarrassment of an overdratt, or 
want access to their rainy day savings, 
we offer the Cushion Checking Plan. 

For a small transfer fee, we'll auto- 
matically move money from your sav- 
ings account to your checking account 
if you write a check that's too big for 
your balance. That means you have a 
cushion as large as your savings 
account balance to fall back on. 

Now more than ever, it makes sense 
to have both your checking and sav- 
ings accounts at a Southeast Bank. 
Come in and discover the advantages 
for yourself. 

That's what we call Southeast 
Hospitality. 
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By Carroll Palmer 


Questions about trademark law 
can arise for the general lawyer in 
connection with many types of 
legal work. Here is some basic 
information to use on such 
occasions. 

Trademarks are words, names, 
symbols, logos, designs, etc., used 
by businesses to identify goods or 
services and to distinguish them 
from goods or services of 
competitors. The key word is used! 
Until a mark is actually used by the 
client, no United States or Florida 
trademark rights exist.! Federal 
and Florida trademark laws require 
actual use of the mark with goods or 
services before registration can be 
validly obtained. For federal 
registration, the use must be in 
interstate commerce. Use of words, 
names, logos, etc., as a company 
name only is not trademark usage, 
i.e., the use must be in association 
with the sale of goods or services. 


Preliminaries 


The lawyer whose client engages 
him to form a corporation that 
makes and sells a product may have 
questions about selection and 
protection of a trademark to be 
used in merchandising the product. 
The lawyer needs to know that 
many words, names, symbols, etc., 
do not qualify as trademarks. A 
mark cannot be registered if it is 
descriptive or deceptively 
misdescriptive of the goods or 
services or of a geographical area. 
For example, “Bubbly” cannot be 
registered as a trademark for soft 
drinks. Also immoral, deceptive or 
scandalous matter, flags or coats of 
arms or other insignia of the United 
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States, any state or municipality, 
and names, portraits or signatures 
of a living person, except by his 
written consent, cannot be 
registered.2 

The lawyer should be especially 
alert to protect clients against 
adopting a descriptive name as a 
trademark for their goods or 
services. Experience has shown that 
clients have a tendency to try this 
because they believe this will help 
to sell their product when it is first 
put on the market. This is a fallacy 
because not only is the descriptive 
term not registerable, but it can be 
used by competitors if the product 
becomes a success in the market 
place. 

Assuming the client’s proposed 
mark is not rejected for one of the 
above impediments, it still may not 
be available for use because of 
conflict with some prior used 
trademark. Hence, it is advisable to 
check to see if the mark is available 
for use by the client before he 
proceeds to use it. Availability of a 
mark for Florida state registration 
can be determined by calling 
(904)488-9000, Secretary of State 
Corporate Information. Informa- 
tion about registering a new 
trademark may be obtained from 
the Foreign Section of Secretary of 
State’s Office, (904)488-9840. 
Availability for federal registration 
can be determined through a 
number of trademark search 
organizations. 


Registration 


After the client has selected and 
used a suitable trademark in 
interstate commerce in the sale of 


goods or services, a_ federal 
registration can be obtained® and 
use in Florida enables a state 
registration to be obtained.‘ 

An attorney in good standing 
with The Florida Bar may apply on 
behalf of a client for federal 
registration of the client’s 
trademark.® Unlike the solicitation 
of patents, it is not necessary to be 
registered to practice before the 
U.S. Patent and Trademark Office 
to solicit trademark registrations. 
Rules of Practice (with forms)are 
for sale by the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, D.C. 
20402. Orders should request “37 
CFR - Patents, Trademarks and 
Copyrights.” 

There are no restrictions on 
persons who may solicit Florida 
state trademark registrations. 
Forms for the purpose may be 
obtained without cost from the 
Secretary of State, Division of 
Corporations, Tallahassee, Florida 
32304 or call (904)488-9840. 

Time is not critical in filing a 
trademark application. The right to 
register is not dependent on filing 
within a prescribed period after use 
has begun. However, prompt filing 
is advisable to foreclose others from 
adopting the mark. 

The filing fee for the federal 
registration is $35 for each class of 
goods or services with which the 
mark is used. The fee for Florida 
State registration is $15 for each 
class. The class or classes in which 
the client’s goods or services fall can 
be determined from Volume 37, 
Code of Federal Regulations, for 
federal registration and from a list 
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supplied with the forms for state 
registration. Any problem in 
selecting the class for the mark will 
be corrected before the registration 
is issued. 

The formal application must 
identify the goods or services with 
which the trademark is used. It 
must also state the date of first use 
and date of first use in interstate 
commerce. Unless the trademark is 
simply a “word mark,” a formal 
drawing is required. Often this can 
be prepared by lithographic 
printing using the client’s label for 
copying. There are several firms in 
the Washington, D.C., area that 
specialize in such work. In the case 
of a “word mark,” the “drawing” 
can be simply on an 8% x 11 inch 
typewritten sheet. 


The complete application must 
also include five labels or other 
specimens that show the mark as 
actually used with the goods or 
services.® 


After the application is filed, it 
will be given a filing date and serial 
number. Then it is turned over to a 
trademark examiner whose duty it 
is to see that the application meets 
all the formal requirements. He also 
makes a search of prior registrations 
to see if the mark sought to be 
registered would conflict with a 
prior registered mark. Such 
examination usually occurs about 
six to nine months after filing. The 
examiner then issues a_ written 
action. If everything is in order and 
there is no conflict with prior 
marks, the action will be a notice of 
publication. More frequently, 
however, it will be a rejection 
alleging some formal defect and/or 
citing a prior mark which the 
examiner considers to so resemble 
the client’s mark as to be likely to 
cause confusion, mistake or 
deception in the marketplace. Also 
the rejection could be based on the 
allegation that the mark was 
descriptive or unregisterable for 
one of the other reasons noted 
above. 


If a rejection is received, the 
lawyer has six months in which to 
respond for the client. In the case of 
rejection based on a formal defect, 
the response would be an 
amendment to correct the defect. A 
rejection based on a prior mark 
would require the lawyer to 
convince the examiner by suitable 
arguments, case law and/or 
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evidence that the client’s mark 
would not conflict with the prior 
mark because of substantial 
differences in goods or services, 
differences in the marks 
themselves, etc. A rejection based 
on alleged descriptiveness, etc., 
would require the lawyer to 
demonstrate that the mark was not 
descriptive. If the response 
overcomes the rejections, the 
application will be allowed and 
published. In a majority of 
trademark applications only one 
action and response occur. In some 
cases, there will be two or more. If 
the examiner concludes an impasse 
has been reached, he issues a final 
action. If the client is prepared to 
fight further, the examiner’s 


The general practitioner 
may be asked questions 
about trademarks. This 
basic information may 
provide the answers. 


rejection may be appealed to the 
Trademark Trial and Appeal 
Board.”? Such appeal is on written 
briefs for appellant and examiner. 
Appellant has the right of oral 
argument, but the examiner does 
not. An adverse decision from the 
TMTAB can be further appealed to 
either the U.S. Court of Custom and 
Patent Appeals or to the Federal 
District Court for the District of 
Columbia. 


Oppositions 


When the trademark application 
is allowed, public notice is given in 
the weekly “Official Gazette.” Any 
third party who believes that he 
would be injured by registration of 
the published mark may file a 
notice of opposition within 30 days 
after the publication or within any 
extension thereof granted upon 
written request for a valid reason. 
Many companies maintain constant 
watch in the “O.G.” for publication 
of trademarks that they feel should 
be opposed so this event is a 
possibility for every tridemark 
applicant. 


An opposition is an adversary 
proceeding much like a trial before 
a three-judge court. Opposer is in 
the position of plaintiff and 
applicant is in the position of 
defendant. After applicant files an 
answer, testimony by deposition 
and presentation of evidence 
follows the Federal Rules of Civil 
Procedure.’ Thereafter, oral 
argument corresponds to oral 
summation in court proceedings. 
The decision rendered by the 
Trademark Trial and Appeal Board 
may be appealed by opposer or 
applicant either to the U.S. Court of 
Custom and Patent Appeals upon 
the record from the PTM office or 
trial de novo in federal district 
court.® 

If opposer prevails, no 
registration is granted; if applicant 
prevails he obtains the trademark 
registration. 


Infringement 


The federal registration will 
allow the client to bring civil action 
in federal district court against any 
party who uses his trademark in 
connection with the sale, 
distribution or advertising of goods 
or services in a manner likely to 
cause confusion, mistake or 
deception.’ The certificate of 
registration is prima facie evidence 
of the client’s exclusive right to use 
the mark,! but this does not 
preclude the defendant from 
proving any legal or equitable 
defense or defect which might have 
been asserted if the mark had not 
been registered.!* 

With proper handling of a client’s 
case based upon favorable 
circumstances, the lawyer can 
obtain an injunction against further 
infringement.!®> The lawyer may 
also be able to recover defendant's 
profits, damages suffered by the 
client and costs of the action.'* The 
lawyer may also be able to have 
labels, packages, etc., that violate 
the client’s mark delivered up or 
destroyed.'® Importation of goods 
bearing infringing marks may also 
be stopped.'* Obviously, obtaining 
a valid federal trademark 
registration for a client can provide 
him with strong protection against 
unlawful use of his mark by others. 


Cancellation 


A client who has been using an 
unregistered trademark for many 
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years and has discovered that 
someone else has registered the 
mark for similar goods or services 
may ask what can be done. The 
answer would be that, with the right 
set of facts, an action can be 
brought to cancel the competitor's 
registration.!? However, unless the 
registration comes under one of the 
special areas discussed below such 
action could not succeed if it were 
filed after five years from the date 
of registration.'® 

Cancellation of federal 
trademark registrations, as with all 
other aspects of Federal 
Trademark Law is covered by the 
Trademark Act of 1946, as 
amended (15 USC §§1051-1127). 
Cancellations come under §§14 and 
37 of the Act. Cancellation 
under §14 may be filed by 
any person who believes that 
he is or will be damaged by the 
registered mark. Such cancellation 
action is filed in the PTM Office 


and generally follows the course of 
trial and appeal outlined for 
oppositions. Under $37, the federal 
district courts have the right to 
order cancellation of registrations, 
in whole or in part, in any action 
involving a registered mark, e.g., a 
trademark infringement case.!® 

In addition to the right of persons 
to bring cancellation proceedings 
under §14, the Federal Trade 
Commission may apply to cancel a 
registered mark: (a) at any time if 
the registered mark becomes the 
common descriptive name of an 
article or substance, or has been 
abandoned, or its registration was 
obtained fraudulently or contrary 
to provisions of the Act, or if the 
registered mark is being used by or 
with the permission of the registrant 
so as to misrepresent the source of 
the goods or services in connection 
with which the mark is used; or (b) 
at any time in the case of a 
certification mark on the ground 
that the registrant (1) does not 
control or is not able legitimately to 
exercise control over the use of the 
mark or (2) engages in the 
production or marketing of any 
goods or services to which the 


The Florida Nord Bar Review Course offers a complete 
home study program, enabling you to prepare for the Florida 
Bar Examination where and when you want-ideal for both in 
state and out-of-state applicants. 


The program includes complete printed materials and 
practice Bar Exam grading and analysis. Optional features 
include individual cassette lectures and a 4-day live lecture 
re-review just prior to the Exam at the site of each Exam. 
CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


yr write to us at our National Bar Review a 
headquarters as follows: 
FLORA NORD BAR REVIEW. COURSE 
29201 Telegraph Rd., Suite 622 
Southfield, Michigan 48034 


LORIDA’S LARGEST AND MOST SUCCESSFUL 
-BARREVIEWCOURSE 


certification mark is applied, or (3) 
permits the use of the certification 
mark for purposes other than to 
certify, or (4) discriminately refuses 
to certify or to continue to certify 
the goods or services of any person 
who maintains the standards or 
conditions which such mark 
certifies. 


Interferences 


It might happen that someone 
else filed a trademark application in 
the PTM Office for the same mark 
the client is trying to register and the 
two applications are pending at the 
same time. In such case, the office 
may declare an interference 
exists.2° This creates an inter partes 
action to determine who has the 
prior rights and should receive the 
registration to the exclusion of the 
others. Such interference follows 
the general course of trial and 
appeal described for oppositions. 


Licensing and Assignments 


Trademarks, both registered and 
unregistered, are classed as a form 
of intellectual property capable of 
being assigned or licensed for use.*! 
An assignment, however, must be 
coupled with transfer of the 
goodwill of the business with which 
the mark is used.2? In handling the 
work of a client who obtains a mark 
by assignment, the lawyer should 
file the assignment instrument for 
recording in the PTM Office within 
three months to prevent any 
subsequent purchaser for value 
without notice from obtaining 
rights in the mark. The PTM Office 
maintains an indexed record of all 
recorded assignments much like 
land deed records. 

Third parties may be licensed to 
use a trademark for restricted 
geographical areas, products, etc., 
under the control of the trademark 
owner. Most of the successful 
franchise operations that exist 
today depend heavily on trademark 
protection. If a client is embarking 
on a new enterprise that has 
franchise potential, it is essential 
that a solid program for trademark 
development and protection be 
formulated to proceed with growth 
of the enterprise. 


Special Trademarks 


Aside from the usual form of 
trademark used to identify goods or 
services of a single manufacturer or 
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licensee, trademarks that are used 
by a variety of manufacturers or 
merchants can be registered. Thus, 
in instances when a particular class 
of businesses would all be entitled 
to use a single mark, it is possible to 
register the mark as a “collective 
mark.” For example, an association 
who itself does not actually use a 
mark, but whose mark is instead 
used by its members, may obtain a 
registration of it as a collective 
mark. Such collective marks are 
used by members of cooperative 
associations or other groups to 
identify and distinguish goods or 
services of the members. 

Another type of mark is the 
“certification mark” which is used 
with goods or services of one or 
more parties, other than the owner 
of the mark, to certify origin, 
material, mode of manufacture, 
quality, accuracy or other 
characteristics of such goods or 
services or that the work or labor on 
the goods or services was 
performed by members of a union 
or other organization. For example, 
a citrus commission, not in the 
business itself of selling oranges, 
could register a certification mark 


to indicate the quality of oranges 
sold in association with the mark. 
The same limitations, formal 
requirements, etc., that pertain to 
regular marks as discussed above 
generally apply to registration of 
collective and certification marks. 


Registration Requirement 
Modifications 


It was noted earlier that a mark 
which is merely descriptive or 
deceptively misdescriptive of the 
goods or services, or is primarily 
geographically descriptive or 
misdescriptive, or is merely a 
surname, will be refused 
registration on that ground. 
However, forceful and extensive 
use of such a mark can cause it to 
become distinctive so as to identify 
the goods or services with one 
party, e.g., “Stetson” for hats.2% 
Section 2(f) of the Federal 
Trademark Law*™ allows such a 
mark to be registered with proof 
the mark has become distinctive 
as applied to the applicant’s 
goods or services. The PTM 
Office may accept as prima 
facie evidence of distinctiveness, 
proof of exclusive and continuous 


use for five years preceding the 
date of filing the <egistration 
application. 

Marks that are capable of 
distinguishing applicant’s goods or 
services but would not be 
registered on the principal register 
because of descriptiveness, etc., 
even under $§2(f), can still be 
registered on a _ supplemental 
register® if the mark has been in use 
for at least one year. Marks so 
registered are not published for or 
subject to opposition, although they 
are subject to cancellation.%6 
Registration on the supplemental 
register will not preclude 
subsequent registration on the 
principal register, e.g., a descriptive 
mark used for at least five years that 
has become distinctive. 


Foreign Countries 


Unlike the United States, most 
foreign countries do not require use 
of a mark as a prerequisite to 
registration. Thus, the first to file 
will obtain the registration. Some 
countries require some subsequent 
use, others require none. 
Furthermore, there is as yet no 
international trademark, so 


giant business step 
_ Can start with a Heller loan. 


Besides sound legal advice, your clients also look to you 


for help in other business areas. When a client's business needs 
immediate cash, and his bank is not reacting fast enough, 


remind him of Heller. We can give him an on-the-spot business 
loan on his receivables, inventory, equipment or real estate, 
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without red tape. Give him more than legal advice. If 
money is needed, suggest a business loan from Heller. 
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Business Loans 


The Heller Building 
4500 Biscayne Boulevard, Miami, Florida (305) 576-4800 
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protection must proceed on a 
country-by-country basis. The no- 
use feature of many foreign 
registration systems permits 
trademark “pirates” to obtain 
foreign registrations and present 
difficulties to a manufacturer who 
is expanding its foreign trade. 
Obviously, filing in foreign 
countries can be an expensive 
endeavor for any client and would 


present the general practitioner 
with serious problems if he tried to 
handle a foreign trademark 
registration program. If work for a 
domestic client indicates a need for 
current or future foreign trademark 
protection, association with an 
attorney who specializes in this 
field should be considered. 


Conclusion 


Trademarks pervade the lives 
and activities of the majority of our 
people. They constitute a legal field 
in which there is extensive 


specialization and, yet, they can 
offer legal work to the general 
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lawyer. For those who may wish to 
probe deeper into the subject of 
trademarks, the following general 
treatises are recommended: An 
Introduction to Trademark 
Practice by Martin J. Beran, 1970, 
published by Jefferson Law Book 
Company, Silver Spring, Maryland; 
Trademarks & Unfair Competition 
by J. Thomas McCarthy, 1973, 2 
vols., published by The Lawyers 
Co-operative Publishing Co., 
Rochester, New York. oO 
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company 
only good 
its people. 

proud 
ours?’ 


Carl Pinkney, Resident Vice President, 
South Florida Manager 
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TRAFFIC 
INFRACTION: 


Defendant’s 
Right Against 
Self-Incrimination? 


By Judge Jerry R. Parker 


In 1974, the Florida Legislature, 
with the exception of the six most 
serious traffic offenses,! 
decriminalized other traffic 
charges enumerated under F.S. 316 
to civil infractions,” providing only 
fines and/or ordering defensive 
driving school as the most a hearing 
officer may impose.’ At a hearing 
on the infraction, Florida Statutes 
require that the burden of proof 
must be beyond a reasonable 
doubt. 

Defendants cited with a traffic 
infraction now have no right to a 
jury trial or court-appointed 
counsel.> But an attorney often 
appears with a client for trial in 
traffic court upon a cited traffic 


94 


infraction, especially a client who is 
faced with driver’s license point 
problems,® or automobile insurance 
premium increases if the defendant 
is adjudicated guilty of the 
infraction. 

Many attorneys are therefore 
shocked to find the defendant 
called as a witness in his own case to 
testify as to facts known to the 
defendant concerning the alleged 
traffic infraction. This is especially 
true when the other driver in an 
accident does not appear (unable to 
be served, out-of-state witness, 


etc.) and the only testimony before | 


the court is that of a post-accident 
investigating officer and that of the 
defendant. Some county judges 


have taken the position of 
compelling defendants’ testimony, 
holding that since traffic infractions 
are civil proceedings, self- 
incrimination provisions in the U.S. 
and the Florida Constitutions do 
not apply. 

Can a defendant be required to 
testify in his own traffic infraction 
case? An average citizen knows a 
defendant in a criminal case cannot 
be forced to testify against himself.’ 
Both U.S. and Florida constitu- 
tional protections specifically state 
“criminal,” (“criminal case,” U.S. 
Constitution; “criminal matter,” 
Constitution of Florida). 

As to crimes, the Constitution of 
Florida only defines a felony.’ No 
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the “Fifth”! 


mention is made of misdemeanor, 
traffic offense, or traffic infraction. 
Florida Statutes, after defining 
“felony,” and “misdemeanor,” 
define “noncriminal violation” as 
“any offense that is punishable 
under the laws of this state, or that 
would be punishable if committed 
in this state, by no other penalty 
than a fine, forfeiture, or other civil 
penalty.”® The statute further states 
that a conviction for a noncriminal 
violation is not a criminal 
conviction and creates no legal 
disability based on a criminal 
offense.!° 

The Traffic Court Rules!! do not 
speak to this compelling of 
defendant testimony. “Infraction” 
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Illustration adapted with permission from The Ticket Book. See next page for book description. 


is defined as a noncriminal 


violation.!* The rules are separated 
into sections governing criminal 
offenses!* and sections governing 
traffic infractions.!4 The criminal 
section of the traffic rules state that 
where there is no conflict, the 
Florida Rules of “Criminal 
Procedure apply.!© Under the 
criminal rules, as in the U.S. and 
Florida Constitutions, the 
defendant is protected against self- 
incrimination.'® Further, the 
criminal section of the Florida 
Traffic Rules states that if the 
accused, spouse, or witness, does 
not testify, the court or jury cannot 
consider the fact as to a 
presumption of guilt.!” 


The corresponding traffic 
infraction rule!’ states, “the alleged 
offender may offer sworn 
testimony and evidence and after 
such testimony. shall answer 
questions as may be asked by the 


official” (emphasis added).!® That 


same rule provides that upon 
conclusion of the testimony and 
examination the official may 
further examine as he deems 
appropriate.”” The section of the 
rules adopted for traffic infractions 
further provides that the rules of 
evidence applicable to all traffic 
infraction hearings shall be the 
same as in civil cases and shall be 
liberally construed.” The rule in 
civil cases specifically provides for 
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Traffic Infraction 


calling an adverse party.” 

Does the greater burden of 
proof”? required in an infraction 
hearing versus a civil hearing alter 
the self-incrimination protection 
for a defendant? There seems to be 
no authority to so indicate.” 

Therefore, it appears until an 


appellate court has ruled as to 
Traffic Rules 6.450(d), (f), and 
6.460, there will be disagreement 
among judges as to whether a 
defendant can be compelled to 
testify in his traffic infraction case, 
and the defendant may have to look 
to avenues other than the Traffic 
Court Rules and Florida Statutes in 
attempting to invoke the protection 
of self-incrimination. 


The view that a traffic infraction 
is civil, and the self-incrimination 
provisions in the U.S. and Florida 
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Constitutions do not protect a 
defendant in civil proceedings, 
appears contrary to the holding of 
the U.S. Supreme Court in 
Application of Gault. The Court 
held in this case that although 
juvenile proceedings in Arizona 
were considered civil in nature, the 
availability of the protections 
against self-incrimination should 
not turn upon the type of 
proceeding to which the protection 
was invoked, but instead upon the 
nature of the statement or 
admission, and the exposure it 
invites. This view was followed by 
the Florida Supreme Court in State 
ex rel. Vining v. Florida Real Estate 
Commission,”* where the court held 
that the right to remain silent 
applies not only to a traditional 
criminal case, but also to 
proceedings “penal” in nature that 
tend to degrade the defendant’s 
professional standing, professional 
reputation or livelihood.” In that 
case, a real estate broker, in an 
administrative proceeding against 
him before the Florida Real Estate 
Commission, charged with alleged 
violations of the real estate license 
law which could have resulted in 
suspension or revocation of his 
realtor’s license, was required by 
statute [F.S. §475.30(1)] to file a 
swom answer to the charges. In 
granting the writ of prohibition to 
prohibit enforcement of that 
statute, the court held that requiring 
the defendant to answer clearly 
shifted to the defendant the burden 
of proving his own guilt, and was 
constitutionally impermissible.” 


The U.S. Supreme Court, in 
attorney disbarment proceedings, 
expressed that the fifth amendment 
self-incrimination clause was 
available to attorneys in state 
disbarment proceedings and should 
not be watered down by imposing 
dishonor and the deprivation of a 
livelihood as a price for asserting 

Further, in Garrity v. New 
Jersey,*° where police officers were 
summoned before a grand jury 
regarding fixed traffic tickets, with 
warnings that failure to answer 
questions would result in removal 
from their jobs and no immunity 
was offered, the U.S. Supreme 
Court stated, “The option to lose 
their means of livelihood or to pay 
the penalty of self-incrimination is 
the antithesis of free choice to speak 
out or to remain silent.” 
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Available Arguments 

If the type (civil v. criminal) of 
proceeding does not control 
invoking the privilege of self- 
incrimination, what arguments are 
then available to assert in traffic 
infraction cases? 


The most logical argument is 
that, although issued a uniform 
traffic citation, the defendant has 
not been arrested, and the state 
attorney can file a criminal charge 
arising out of the same incident any 
time within the statute of 
limitations.*! The speedy trial rule, 
under the criminal rules, would not 
be applicable since the time runs 
only from the defendant being 
taken into custody as a result of the 
conduct or criminal episode.*? An 
example of this would be a 
defendant cited with careless 
driving, and the argument that 
compelling his testimony at his 
hearing might subject him to a 
reckless driving charge, a crime, 
subsequently filed by the state 
attorney. 


Even though the state attorney 
does not grant immunity (in fact, 
the Traffic Court Rules do not 
mention involvement by the state 
attorney in traffic infraction cases) 
to the defendant as to this incident, 
the defendant, if compelled to 
testify at the traffic infraction 
hearing, is protected from the use of 
his testimony in any later criminal 
proceeding arising out of the same 
incident by the holding of Garner v. 
United States.*> The U.S. Supreme 
Court in this case held that if the 
defendant is compelled to testify, 
the answers of the defendant are 
inadmissible against him in a later 
criminal prosecution. This case, 
however, does clearly note that if 
the defendant fails to raise the 
privilege of self-incrimination 
when compelled to testify, and 
instead makes disclosures that are 
incriminating, such disclosures 
were not compelled incrimination. 
Thus he is foreclosed from invoking 
the privilege of self-incrimination 
when such information was later 
introduced as evidence against him 
in a criminal prosecution. 
Therefore, it appears the defendant 
in a traffic infraction hearing must 
assert the privilege before being 
compelled to testify by the court, to 
invoke fifth amendment pro- 
tections of his testimony as to a later 
criminal charge arising out of the 
same incident. 
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The Garner case, citing earlier 
cases*4 by footnote, does state that 
the  self-incrimination _ privilege 
ordinarily must be presented to a 
“tribunal” for evaluation at the time 
the disclosures are initially sought. 
This will not come into play as long 
as county judges continue to 
preside as the “official” in traffic 
infraction hearings, but opens a 
question too broad for this article, 
should lay hearing examiners begin 
hearing cases and attempt to 
compel defendants’ testimony. 

The last available argument 
would be that compelling a 
defendant’s testimony would 
expose him to professional or 
economic hardship, which would 
be penal in nature, because of the 
points assessed administratively 
against the driver’s license record 
under F.S. §322.27. This argument 
would be difficult to assert in 
Florida for the ordinary traffic 
infraction, even as to. points 
assessed to the driver’s license or 
possible insurance premium 
increases. The Florida Supreme 
Court has taken the position that, as 
opposed to a penalty, driver’s 
license revocation is not 


punishment but an aspect of 
protecting the public. The court 
further has noted when speaking to 
a five-year habitual traffic offender 
driver’s license suspension, that 
such suspension of a driving 
privilege is a civil administrative act 
in compliance with legislative 
mandate dealing with a privilege as 
opposed to a right.** Therefore, in 
the ordinary traffic infraction (not 
involving loss of driver’s license) 
the privilege of self-incrimination 
would be difficult to assert as an 
economic hardship or degradation 
of the defendant’s professional 
standing or reputation.” 


As to a particular infraction 
before the court resulting upon 
conviction in a loss of driver’s 
license because of points, the 
argument of self-incrimination 
would probably not prevail, 
especially in light of available 
public transportation as an 
alternative and provisions in the 
statutes for a specific business 
license (for work purposes) issued 
by the Department of Highway 
Safety and Motor Vehicles upon a 
defendant’s petition if the case 
involves serious hardship in 


The Ticket Book 
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deals comprehensively with the subject of traffic tickets, and in the process 
uncovers some startling revelations concerning the entire system of traffic 
courts and enforcement agencies. 
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traffic tickets in the five years he served with a major metropolitan police 
department. The Ticket Book is in question and answer format, and is illustrated 
with over 100 black and white photos and numerous illustrations by the noted 
cartoonist, Dave Deal. 

In the United States, over 30 million traffic tickets are issued to motorists 
each year, and fewer than one percent of those ever go to trial. Dornsife claims 
that millions of those people are innocent of the charges on their tickets, but are 
so intimidated by the officer and the courts that they’d rather pay the fine than 
go to court. 

“The book can really change all that,” says Dornsife. “After reading The 
Ticket Book you may still fear the system, but at least you'll know why you're 
afraid.” 

The Ticket Book is a step-by-step instruction book on handling tickets in court 
for those who don’t manage to avoid them. The book deals frankly with the 
entire subject, covering the officer’s personality, the psychology of traffic 
enforcement, the technical aspects of apprehending traffic violators and the 
practical aspects of avoiding traffic cops. The chapters dealing with the court 
proceedings detail the evidence a driver needs to gather for his trial, a guide to 
the cross-examination of the officer’s testimony and the methods by which a 
conviction in traffic court can be appealed. 

The Ticket Book will be available through book stores, Citizen’s Bank radio 
dealers, truck stops, automotive accessory stores and directly through The 
Ticket Book, Inc., P.O. Box 1087, La Jolla, California 92038. 
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carrying out one’s normal business 
activity.*® 

The one exception to the 
hardship license alternative is the 
habitual traffic offender statute 
which requires suspension of a 
driver’s license for five years, with a 
provision for a minimum of one- 
year suspension befor a defendant 
can administratively petition for a 
restricted business license.* It 
would appear that compelled 
testimony from an_ infraction 
defendant who would, if convicted, 
reach the threshold of a habitual 
traffic offender, could realistically 
invoke self-incrimination 
privilege within the meaning of the 
above-cited cases,‘! if the 
defendant’s job and his need to 
drive were hanging upon 
conviction. 


Some Compelled, Some Not 

Does the equal protection clause 
of the Federal and Florida 
Constitutions’? prohibit some 
defendants being compelled to 
testify, and some not so compelled? 
A strong argument can be made 
that these constitutional provisions 
do allow such a distinction, based 
upon Florida and U.S. Supreme 
Court cases holding that so long as 
all persons in the same classification 
(habitual traffic offenders facing a 
loss of employment by loss of 
driving privileges) are treated alike, 
and the classification is not 
arbitrary and unreasonable.* 

A much more difficult situation 
involves the defendant who 
appears and establishes to the 
court’s satisfaction that a conviction 
will result in a loss of employment 
by actions of the employer, and the 
court still compels defendant's 
testimony. Does this situation 
achieve the same penalty status by 
loss of reputation or livelihood 
referred to by the Florida Supreme 
Court in State ex rel. Vining v. 
Florida Real Estate Commission? 
Nothing prevents this defendant 
from working elsewhere, and he 
may still have his license, or be 
eligible to apply for one as a 
hardship case. Further, the penalty 
or financial hardship situation is one 
created by an employer, and not as 
a result of court action. This 


situation, presented in a case-by- 
case approach, would have to be 
rejected by the court, or else the 
equal protection argument 
suddenly becomes material and the 
distinct classification of defendants 
in traffic infraction cases breaks 
down. In that event the court would 
have to revert to compelling no 
defendants to testify in any case. 
Until the clarification of the 
Traffic Court Rules, or a controlling 
appellate decision, the status of the 
law in Florida indicates a defendant 
in a traffic infraction hearing may 
be compelled to testify over 
objection of his attorney or must 
appeal a judgment of contempt of 
court for asserting his privilege of 
self-incrimination. The one 
exception to this situation would be 
a defendant approaching the 
habitual traffic offender level 
whose employment depends upon 
retention of a driver’s license. 0 


Jerry R. Parker 
was elected county 
judge in Pinellas 
County two years 
ago. He received his 
J.D. degree from the 
University of Okla- 
homa School of Law 
in 1966, having 
previously received 
his B.S. degree from 
that same university. 
Judge Parker served 
six and one-half years asa special agent in the 
F.B.I., serving in Washington, D.C., Florida, 
and Mississippi. From 1973 to 1976, Judge 
Parker served as an assistant state attorney 
for the Sixth Judicial Circuit. Currently, his 
offices are located in Clearwater. 


1 (a) Fleeing or attempting to elude a 
police officer, FLa. Stat. §316.1935; 

(b) Leaving the scene of an accident, 
Fra. Stat. §§316.027 & 316.061; 

(c) Driving, or being in actual physical 
control of any vehicle while under the 
influence of alcoholic beverages, model 
glue, or any substance controlled under 
Chapter 893, Fa. Stat. §§316.193 or 860.01, 
driving with an unlawful blood alcohol level, 
Stat. §316.193; 

(d) Reckless 
§316.192; 


driving, Fria. Stat. 


(e) Make a false accident report, Fia. 
Stat. §316.067; 

(f) Willfully failing or refusing to comply 
with any lawful order or direction of any 
police officer or member of the fire 
department, Fia. Stat. §316.072(3). 

2 Stat. Ch. 318. 

3 Stat. §318.14(5). 

4 Fra. Strat. §318.14(5). 

5 Strat. §318.13(3); Fra. R. Trar. Cr. 
6.040. State v. Webb, 335 So. 2d 826 (Fla. 
1976). 

§ Fra. Strat. §322.27(2). 

7 U.S. Const. amend. V; FLa. Const., art. 
1, §9. 

8 Fia. Const., art. X, §10. 

Stat. §775.08. 

10 Stat. §775.08. 


R. TraF. Cr., effective January 1, 
1975. 


12 R. Trar. Cr. 6.040. 
18 Fla. R. Trar., Cr., Part III, Rule 6.160 
through 6.310. 


1 Fa. R. Trar. Cr., Part IV, Rule 6.320 
through 6.620. 


5 Fria. R. Trar. Cr., 6.220. 


16 Fra. R. Crm. P. 3.250. 

17 Fia. R. Trar. Cr. 6.270. 

18 Fla. R. Trar. Cr. 6.450. 

19 R. Trar. Cr. 6.450(d). 

20 Fia. R. Trar. Cr. 6.450(f). 
R. 


21 Fira. R. Trar. Cr. 6.460. 

22 Fra. R. Civ. P. 1.450. 

23 See note 4. 

24 See Rosenthal v. Hartnett, 326 N.E. 2d 
811 (N.Y. 1975) a traffic case that held there 
was no denial of due process when “clear 
and convincing evidence,” less proof that 
beyond a reasonable doubt, was fixed as the 
standard of proof for a determination which 
could not result in imprisonment. 

2 387 U.S. 1 (1967). See also McCarthy v. 
Arndstein, 266 U.S. 34 (1924), (bankruptcy 
case), and Lefkowitz v. Turley, 414 U.S. 103 
(1973), (public contractor case). 

26 981 So. 2d 487 (1973). 

27 981 So. 2d at 491. 

28 281 So. 2d at 492. 

29 Malloy v. Hogan, 378 U.S. 1 (1964); 
Spevack v. Klein, 385 U.S. 511 (1967). 

30 385 U.S. 493 (1967). 

31 Stat. §775.15. 

32 Fra. R. Crm. P. 3.191. 

33 494 U.S. 648 (1976) citing Bram v. 
United States, 168 U.S. 532 (1897); Boyd v. 
United States, 116 U.S. 616 (1886) and 
Lefkowitz v. Turley, 414 U.S. 70 (1973). 

34 Albertson v. Subversive Activities 
Control Board, 382 U.S. 70 (1965); U.S. ex 
rel. Vajtauer v. Commissioner of 
Immigration, 273 U.S. 103 and Mason v. 
United States, 244 U.S. 362 (1917). 

35 Smith v. City of Gainesville, 93 So. 2d 
105 (Fla. 1957); City of Miami v. Aronovitz, 
114 So. 2d 784 (Fla. 1959); Zarsky v. State, 
300 So. 2d 261 (1974). 

% Zarsky v. State, 300 So. 2d at 263. 

37 See note 27. 

38 Stat. §322.271. 

39 Fira. Stat. §322.264. 

4 Fra. Stat. §322.271(1)(b). 

41 See notes 25, 26, 29, and 30. 

42 U.S. Const., amend. XIV; Fa. Const., 
art. I, §2. 

3 Hiers v. Mitchell, 116 So. 81 (Fla. 1928); 
State ex rel. Lane Drug Stores v. Simpson, 
166 So. 227 (Fla. 1935), cert. den. 299 U.S. 
543; Loftin v. Crowley’s, Inc., 8 So. 2d 909 
(Fla. 1942), cert den. 317 U.S. 661; Estelle v. 
Dorrough, 420 U.S. 534 (1975); North v. 
Russell, 427 U.S. 328 (1976). 
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Lawyers’ Title Guaranty Fundf == | 
LAWYERS TITLE 
The Florida lawyers’ organization for guaranteeing titles to real estate ie 


TV Ad: Legal Ad and 
Fund Title Policy Needed 


The dynamic medium of television 
advertising is being used as a pilot test 
to tell the home buying and selling 
public they need a lawyer’s advice and 
a Fund title policy. 


A 30-second spot highlighting an 
easement title problem is running on 
several South Florida stations. The ad 
begins with a homeowner looking 
through the window to discover a 
construction crew digging a ditch 
through her back yard. She runs 
outside and asks why this is happening, 
only to be dismissed by the foreman’s 
comment: “There’s an easement here, 
lady. We just do what we’re told.” 


As the crew and ditchdigging 
machine continue to work, the now 
distraught homeowner pleads with the 
disinterested foreman. The announcer 
cuts in, “When you buy a home don’t 
set yourself up for unsettling surprises, 
like an easement through your yard. 
Get the protection of your own lawyer 
plus the extended protection of title 
insurance. You can get both from one 
source: Lawyers’ Title Guaranty Fund. 
Call toll free 1-800-432-2793.” The 
name of The Fund and the toll free 
number is then shown on_ the 
television screen. 


When members of the public follow 
the ad’s directions and call The Fund, 
they are given the names by rotation 
of several actively contributing Fund 
members in their area. The public is 
informed that Fund members are 
qualified Florida real estate lawyers. 
These lawyers will advise the cost for 
handling a real estate transaction 
without any charge for that service, 
the caller is told. 


The ads appear on such programs as 
“Good Morning America,’ “The 
Today Show,” “Prime Access 
Rotater,” the early news and the late 
news. They have also appeared on 
prime time programs as_ space 
is available. 


The viewer market covered includes 


Monroe, Dade, Broward, Palm Beach, 
Martin, St. Lucie, Indian River, 


100 


Okeechobee, Highlands, Lee and 
Collier Counties. If consumer response 
is satisfactory, there will be additional 
television advertising. Expansion of 
television advertising to other statewide 
markets is desired depending on 
availability of sufficient funds. 


LTS Acquires Title Plants in 
Okeechobee and Suwannee 


Lawyers’ Title Services, Inc., The 
Fund’s title information subsidiary, 
continues its expansion by acquiring 
title information facilities in South 
and North Florida. 


The new Okeechobee County 
branch of LTS is the former Fidelity 
Abstract & Title Co. The plant was 
built by Fund member attorney 
William L. Hendry and privately 
operated by him for a number of years 
as an adjunct to his law firm. So that 
quality title information would 
continue to be available to attorneys 
and the public, Mr. Hendry determined 
to offer the facility to the statewide 
attorney-controlled company. 


The plant has indexed tract books 
from the earliest public records of 
Okeechobee County to date and a 
complete 20-year general index of 
names. Records for those portions of 
St. Lucie and Osceola Counties from 
which Okeechobee was formed are also 
completely indexed. 


Plant Manager Sylvia E. (Susie) 
Burk says that abstracts, certified title 
chains with copies of instruments and 
close-out certificates are available by 
telephoning 813/763-0288. Other 
services offered include judgment lien 
searches, federal lien searches and 
copies of existing Fund policies issued 
on any property inOkeechobeeCounty. 


GUARANTY 
FUND 


Acquisition of Suwannee Abstract 
& Title, Inc. gives LTS a second branch 
in North Florida. The Live Oak based 
plant has complete geographic land 
records for Suwannee County from 
earliest public records and a full general 
index of names. Area attorneys will 
recall that this is the former Townsend 
Abstract & Title Company. The facility 
was acquired from Fund member 
attorneys Ernest A. Sellers and C. Dean 
Lewis and Plant Manager Evelyn 
M. Johns. 


Mrs. Johns, who continues as 
Manager, advises that the plant will 
provide abstracts, certified chains of 
title with copies and _ close-out 
certificates, judgment lien searches 
and copies of existing Fund policies on 
any property in Suwannee County to 
those who call 904/362-5365. Like its 
Okeechobee counterpart, the 
Suwannee plant’s owners sold to 
LTS to assure continuation of 
title information to attorneys and 
the public. 


Agreement Not To 
Encumber Initially Construed 


An agreement not to encumber has 
been construed to not make the subject 
real estate security for a debt. 


The bare language of the instrument 
in Hansen v. Five Points Guaranty 
Bank, 362 So.2d 962 (Fla. Ist DCA 
1978), did not indicate such an 
intention, the court ruled. 


The court pointed out that its 
opinion was limited to the language of 
the particular instrument in issue. 
Interpretation of an agreement not 
to encumber or transfer is a situation 
of first impression by a Florida 
appellate court. 


The Fund is the ONLY title underwriter with a consumer directed advertising 
campaign urging the need for legal advice and a Fund title policy. 
By the staff of Lawyers’ Title Guaranty Fund, Fox 2671, Orlando, Florida 32802 (Adv.) 
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INTERNATIONAL 
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Control System 


For The Legal 
Profession 


Prodata International’s computerized 
billing control system allows YOU, 
the attorney, to increase your cash flow 
and reduce your billing expense. All you 
do is record your services and time on a 
single daily log that’s simpler than the 
traditional time sheet. 


Prodata International will furnish you 
MONTHLY READY-TO-MAIL STATE- 
MENTS for each client, detailing in free 
form all fees for professional services 
and costs advanced. You also receive 


MONTHLY LEDGER SHEETS for all 
account activity and an INDIVIDUAL 
ANALYSIS FOR EACH ATTORNEY. 


Prodata’s system effects an accurate 
attorney billing by eliminating recording 
lags. 


For more information on how Prodata 
International can help you do your 
time justice, call (404) 255-5200, or write 
Prodata International, P.O. Box 28195, 
Atlanta, Georgia 30328. 


Prodata Corporation has been providing automated information generating systems 
to the legal profession since 1968. 
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Arbitration of Equal Employment Dispute 


By J. E. Hartz 


In recent months several events 
have taken place destined to have 
great impact on the practice of 
equal employment law in Florida. 
On July 1, 1978, the broad 
enforcement powers of the Florida 
Human Relations Commission 
(FHRC) became effective.'! In 
addition to investigative and 
conciliatory powers, the 
Commission has been given cease 
and desist authority with respect to 
discrimination in employment on 
account of race, color, religion, sex, 
national origin, age, handicap or 
marital status. The Commission’s 
powers are broader than those of 
the federal government’s Equal 
Employment Opportunity 
Commission (EEOC) whose new 
cases in Florida initially will now be 
referred to FHRC.2 

How can FHRC, a new state 
agency with limited funding, avoid 
being overwhelmed with the 
burdening caseload that has 
plagued the EEOC throughout its 
nearly 14 years of existence? One 
interesting proposal which may 
provide some relief is FHRC’s 
encouragement of the use of 
arbitration. Indeed, the FHRC has 
adopted a rule expressly 
authorizing arbitration as an 
appropriate means which parties 
may voluntarily elect to resolve 
equal employment disputes. Under 
the rules, referral by the parties to 
arbitration would be _ sufficient 

grounds for possible dismissal of 
the complaint.’ 

The FHRC’s enlightened 
endorsement of arbitration follows 
swiftly the promulgation by the 
American Arbitration Association 
(AAA) of its Employment Dispute 
Arbitration Rules‘ on June 1, 1978. 
While use of the AAA orits rules is in 
no way mandated or even expressly 
referenced by the FHRC’s rules, the 
AAA is now ready to handle such 
cases. The AAA’s rules provide for 
the first time a broadly available 
and carefully thought through 
mechanism for arbitration of equal 
employment disputes. The AAA’s 
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regional offices in Miami and 
elsewhere around the country are 
putting together panels of 
competent arbitrators qualified to 
hear such disputes. To Florida 
practitioners, as well as attorneys 
throughout the country, there now 
exists, for the right case, a fine 
opportunity for expeditious, 
inexpensive and just resolution of 
equal employment disputes. 

The AAA’s rules represent the 
culmination of years of discussion 
and months of drafting, review and 
revision. The association’s 
president, Robert Coulson, was the 
principal draftsman, with some 
modest help in later drafts from this 
writer.> Advice and assistance were 
sought and obtained from involved 
government agencies, prominent 
civil rights activists groups, 
academic experts, bar association 
committees and counsel for both 
unions and management. As 
experience is gained, the rules will 
undergo further refinement. Yet 
almost without exception, all who 
have studied them and been active 
in the equal employment area have 


enthusiastically recognized and 
endorsed the great need and 
potential effective use of 


arbitration to resolve some of the 
matters in the avalanche of 
employment discrimination charges 
which are filed each year with 
federal and state agencies. 

The reasons for this enthusiasm 
are not difficult to find and provide 
an object lesson which apparently is 
not lost on the FHRC. The 
magnitude of the ever-growing 
number of complaints has in the 
past swamped the EEOC’s 
investigative resources, largely 
rendered inoperative any 
meaningful conciliation program 
and effectively limited litigation to 
an insignificant fraction of charges 
filed. Faced with long investigative 
delays and little effective help, 
those few charging parties 
determined enough to seek a final 
answer to the validity of their 
charges usually have had to seek 


corporation, 
honking & 
business law 


private counsel and _ litigate in 
federal court.® 


Basic Problem Remains 


Often these cases involve only 
one or a small, finite group of 
complainants. They may challenge 
the judgment of a_ particular 
supervisor or a unique practice at a 
particular employment location. 
Yet these “one-on-one,” non 
“pattern and practice” cases have 
been forced into federal court 
because there is no effective means 
which the parties will accept of 
finally resolving the dispute short of 
litigation. Congested federal court 
calendars have seen a steady rise in 
Title VII suits so that now they 
represent approximately 4.2 
percent of new civil case filings.’ 
Since Title VII became effective 
July 2, 1965, this area of the law has 
grown markedly as a legal specialty 
with a high degree of substantive 
and procedural sophistication.’ Yet 
the basic problem remains — how 
can employer and employee 
quickly, fairly, economically and 
effectively resolve such a dispute? 

The necessity for such resolution 
is great. Charges are now required 
to be promptly served on the 
employer after they are filed. This 
means employee and employer 
enter immediately a period of 
mutual tension. The employee, 
usually expecting prompt action, is 


J]. E. Hartz is a member of the Florida, 
California and District of Columbia bars. He 
is senior vice president-administration and 
corporate secretary, Southeast Banking 
Corporation in Miami. He is also a director 
of the American Arbitration Association. He 
writes this column on behalf of the 
Corporation, Banking and Business Law 
Section, Noel Nation, chairman. Richard M. 
Leisner, editor. 
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hesitant to speak up or make 
important career decisions. The 
individual’s employment life and 
lifestyle hang in suspense. The job 
applicant usually must seek other 
employment. The employee often 
must decide whether to pursue 
other opportunities with that or 
other employers. The employer, 
admonished not to “retaliate,” all 
too frequently avoids confronting 
the issue squarely with the 
employee. Both employer and 
employee may be reluctant to 
discuss the issues for fear of 
prejudicing their legal positions. 
Instead they await the long delayed 
agency or court hearing to tell their 
respective stories. The employee’s 
supervisors, believing themselves 
unfairly accused, await vindication 
resentful of delay. Unions are often 
caught in the middle since assisting 
one group of employees may mean 
hurting others who usually are not 
directly responsible for the 
allegedly discriminatory practices. 
More likely than not many 
unfortunate morale side effects will 
develop. Unless unusually stable 
and/or dedicated, the employee, 
bitterly frustrated, may eventually 
quit, transfer, or become a 
discipline problem. The em- 
ployee’s supervisors, also frustrated 
and reluctant to impose deserved 
discipline for fear it will be 
misunderstood, may finally 
overreact to the last in a series of 
incidents, which precipitates 
further crisis and misunder- 
standing. And misunderstanding 
usually is at the heart of the problem 
regardless of the technical merits of 
the charge. Delay in coming to grips 
with such problems and resolving 
the dispute is usually counter- 
productive to charging employee, 
employer, and the employer’s work 
force generally. An authoritative 
answer, even if negative, is often 
preferable to a party, employer or 


employee, than a positive one long 
delayed. 


Yet this situation is not new. It is 
the very reason why grievance 
arbitration is so universally popular 
in labor contracts. It assures a quick, 
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fair resolution of labor- 
management disputes as to 
interpretation and applicability of 
labor contract provisions. Disputes 
are not allowed to fester pending 
court determination of rights 
under the contract. There is no 
reason why arbitration should not 
be equally popular in the resolution 
of employment discrimination 
disputes. 

In the past, implementation of 
such a program has floundered on 
knotty mechanical, procedural and 
substantive problems. Who, for 
instance, will represent the 
charging party in the arbitration 
proceeding? How will the 
arbitrator be selected? Who will 
pay the costs? Governmental 
enforcement agencies, such as 
EEOC, have been concerned about 
giving up “jurisdiction.” And many 
have viewed the decision in 
Alexander v. Gardner-Denver Co., 
415 U. S. 36 (1974), as effectively 
preventing an employer from 
obtaining a final and_ binding 
arbitration determination, thus 
giving the employee two or more 
“bites at the apple.” 


AAA’s Rules Effective 


The AAA’s rules address these 
questions in an effective way. They 
not only set forth the rules by which 
the arbitration proceeding will be 
commenced and conducted, they 
contain the outline of a model 
submission agreement. The 
premise behind the rules and the 
submission agreement is that the 
key to obtaining a final and binding 
arbitration decision and resolving 
most of the problems of arbitrating 
these disputes, conceptual and 
practical, turns upon effectuating a 
proper agreement between the 
parties. A charging party has an 
alleged cause of action which 
clearly can be the subject of a 
binding settlement, provided the 
individual is competently advised 
and understandingly consents. 
Therefore, under similar 
circumstances, there appears to be 
no logical reason why an individual 
cannot settle an existing dispute 
with an employer by referring the 
matter to acompetent arbitrator for 
a final and binding determination. 
The crux of the issue is not whether 
the individual has the right to agree 
to binding arbitration, but whether 
the parties to the arbitration 
proceeding were competently 


advised, knowingly consented and 
were adequately represented. If 
this is the case and they have 
consented to binding arbitration, 
the arbitration decision will be final 
and binding unless procured 
through fraud, corruption, or other 
such defects which traditionally 
have allowed collateral attack upon 
an otherwise binding decision of an 
arbitrator.® 

To reasonably assure competent 
advice, knowing consent and 
adequate representation, the AAA 
rules indicate the association 
normally will not accept a matter 
for arbitration unless the charging 
party is represented by counsel. 
That probably holds true as well for 
the employer and/or a third party 
such asa labor union. Because of the 
problems of representation, class 
actions will not be accepted for 
arbitration. The model submission 
agreement is a checklist for matters 
which the parties should consider, 
such as definition of the dispute, 
applicable law, nature of 
appropriate relief, scope of 
discovery, payment and recovery 
of costs etc. 

The parties may appoint their 
own arbitrator or select one from 
AAA lists. It is suggested that the 
full arbitrator’s fee be borne by the 
employer. While this initially may 
seem unfair to the employer, most 
believe imposition of such fees 
constitutes a real barrier to 
claimants, who, if the matter went 
to court, would have no such fees. It 
may also give added assurance that 
the arbitrator’s fees will be paid. 
The parties can stipulate to 
reimbursement of costs to a 
prevailing party in the submission 
agreement if they so desire. 

While it is hoped that 
governmental enforcement 
agencies such as the EEOC and the 
FHRC will respect the judgment of 
an arbitrator in these matters, the 
submission agreement is between 
the private parties involved in the 
dispute. It provides for waiver of 
claims filed with government 
agencies by the parties. But it does 
not contemplate those agencies 
becoming parties to the agreement 
or waiving any independent right 
they have to bring suit in their own 
name on the underlying substance 
of the dispute if they deem it 
appropriate to do so. Hence the 
jurisdiction of these agencies is no 
more affected than would be the 
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case if the claim were formally 
settled without arbitration. 
Swamped as they are with charges, 
it can be expected the govern- 
mental agencies will be greatly 
influenced by such determinations.!° 
Informal deferral in practice will 
probably result without the 
agencies seeking to reopen the 
issues in separate actions unless 
broad relief or policy questions 
seemingly are left open. Since the 
parties will most likely not agree to 
arbitrate disputes which could have 
broad precedential impact on 
individuals or operations not 
directly involved in the arbitration 
proceedings, the risk seems remote 
that government agencies will 
pursue in their own names matters 
previously submitted for 
arbitration. 


The Gardner-Denver case 
mentioned earlier is consistent with 
the approach taken in the AAA’s 
rules. The Supreme Court 
determined that an individual is not 
foreclosed from bringing a Title 
VII suit because the claim of 
discrimination is resolved adversely 
in a labor contract grievance 
arbitration. The Court pointed out 
that there was no voluntary and 
knowing waiver by the employee 
of his Title VII rights nor would the 
Court imply one from the fact of his 
representation by the union. While 
acknowledging that waiver of such 
rights is possible, the Supreme 
Court rejected the idea there can be 
a prospective waiver of an 
employee's Title VII rights, much 
less such a waiver resulting from 
inclusion in a labor contract of a 
grievance arbitration clause. Since 
the arbitration proceeded under the 
labor contract and not as a deter- 
mination of the _ individual’s 
Title VII rights, it obviously could 
not make a binding determination 
with respect to them. 


Urged nonetheless to defer to the 
arbitrator’s decision, the Court 
discussed the legal defects that are 
likely to fatally flaw an arbitrator's 
decision with respect to 
discrimination rendered under a 
collective bargaining agreement as 
it might be applicable to a 
determination of Title VII rights. 
But the Court concluded by saying 
that while deferral would not be 
proper, such decisions may be 
admitted for such weight as trial 
courts deem appropriate. In 
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another of the Court’s famous 
footnotes, it expressly declined to 
adopt standards as to the weight to 
be afforded such decisions." Yet 
the footnote reviews criteria for 
judging such decisions, all the while 
admonishing courts “to assure the 
full availability of this (federal 
court) forum.”!2 This admonish- 
ment relates to the weight to be 
given evidence presented to a court 
where discrimination issues are 
properly being litigated de novo. It 
does not enunciate a doctrine which 
prevents the parties from waiving 
their rights to a de novo trial by 
submitting their dispute to binding 
arbitration in a proper submission 
settlement agreement. 


Since the Gardner-Denver 
decision mandates that the 
conceptual basis for arbitration of 
an equal employment dispute 
under the AAA rules is quite 
different from that imposed by a 
labor contract, important 
differences between the two should 
be noted. Under the AAA rules the 
arbitration is voluntarily agreed to 
by the individual parties to the 
dispute after it has arisen and settles 
only their individual rights. If a 
union is involved, more often than 
not, it will be as a party defendant 
or interested third party rather than 
as a representative of the charging 
employee. The determination by 
the arbitrator will not only be final 
and legally binding, there will be 
little hope of changing its effect 
through subsequent negotiation as 
would be the case with a labor 
contact. Furthermore, if the 
employer’s workers are covered by 
a collective bargaining agreement, 
an arbitration proceeding in which 
the union is not a party will not be 
binding on the union and may 
severely limit the scope of relief 
which can be ordered without 
putting the employer in an 
untenable position. 


Limitations of Arbitration 


Arbitration is not a solution for 
every charge. Far from it. The most 
readily apparent limitations that 
come to mind are: 

l. The charging party, as well 
probably as the employer and any 
third party, will have to be 
represented by counsel. Thus only 
those charging parties seriously 
interested enough to retain counsel 
to pursue the charge will be in a 
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position to consider arbitration. 
Furthermore, employer’s counsel 
probably will not seriously consider 
arbitration unless it appears the 
charging party has a colorable 
claim and the determination to 
pursue it in court if the matter is not 
resolved. 

2. Since the parties are agreeing 
to binding arbitration, there is no 
appeal to the decision to any other 
authority no matter how unfair it 
seems. Consequently, arbitration’s 
swift and inexpensive resolution 
will have to be balanced against the 
ability to live with a negative result. 
Employer and employee probably 
will be reluctant to arbitrate issues 
with broad employment impli- 
cations. On the other hand, limited 
issues of back pay, reinstatement of 
an individual or change of a specific 
work rule may be considered 
relatively insignificant by an 
employer when balanced against 
the time, expense, publicity and 
delay inherent in court litigation. 
For the employee or job applicant, 
economy and speed of resolution 
are often essential. 

3. No class action will be 
accepted for arbitration. Giving up 
this right by the claimant and 
avoiding court litigation expenses 
will be an incentive to employers to 
agree to arbitration. On the other 
hand, if a potential class exists, its 
members may be encouraged or 
discouraged by the arbitrator’s 
decision. 

4. Discovery, unless completed 
in advance of the submission 
agreement, may raise so many 
complex problems as to make 
agreement difficult and litigation 
preferable. 

5. The checklist in the 
submission agreement may focus 
attention on other issues by the 
parties’ counsel at an early stage of 
the proceedings which may 
indicate arbitration is inadvisable or 
may lead to settlement without the 
need of arbitration. 


Clearly, therefore, the parties 
will wish to choose carefully those 
disputes they are prepared to 
arbitrate. The AAA’s rules are an 
important step in providing 
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employers, employees and unions 
with an alternate, quick and 
inexpensive means of solving some 
types of employment discrimin- 
ation disputes. But in view of the 
above considerations, it probably 
will be used in a relatively small 
percentage of cases. Yet, 
appropriately used, its benefits are 
great. Many congested courts are 
using masters to hear and resolve 
issues in equal employment dispute 
cases. Hopefully, courts will 
encourage resort to arbitration as 
well. Already settlement 
agreements are mandating 
arbitration to resolve disputes 
arising as to proper performance of 
on-going commitments. Arbitrators 
may also be used to settle fact 
questions, as, for instance, damage 
amounts due_ individual class 
members where liability has been 
established by a court or settlement. 

Encouragement by government 
agencies such as the FHRC and 
EEOC of the use of arbitration to 
fairly resolve many of these cases 
can be particularly helpful to all 
concerned. Since the charging 
party will need to be represented 
by counsel, submission of such 
cases to arbitration probably will 
follow investigation and failure of 
conciliation, or even filing of court 
action. Yet candid counseling of 
individuals filing charges as to 
anticipated investigative delays and 
the various alternatives available, 
including retaining counsel and 
seeking arbitration, would seem 
fair and proper. 

It is pleasing to note that the 
Florida Human Relations 
Commission has expressly 
endorsed the use of arbitration as an 
option open to the parties. It is 
hoped that the Florida experience 
will prove the worth of arbitration 
in such matters and that the EEOC 
and other state agencies will be 
encouraged to also_ expressly 
endorse the use of voluntary 
arbitration in the resolution of these 
disputes. oO 


' Florida Human Rights Act of 1977, 
§§13.201-.261, Florida Statutes (1977). 

2 The EEOC’s principal enforcement 
powers are found in Title VII, Civil Rights 
Act of 1964, as amended, 42 U.S.C.A. 
§2000(e) et seq. FHRC has been designated a 
referral agency by the EEOC. CCH 
Employment Practices, para. 3930.74. 


3 The Commission’s Rules provide: 

“9D-9.06 Administrative Dismissal of a 
Complaint. The Executive Director, on 
behalf of the Commission, may dismiss a 
complaint upon one or more of the following 
grounds: 


(7) anagreement to submit to arbitration 
filed pursuant to section 9D-9.09. 


9D-9.09 Arbitration 

(1) After the filing of a complaint, the 
complainant and respondent may agree to 
submit the issues raised by the complaint or 
by a determination of reasonable cause to 
binding arbitration. The agreement to 
submit to arbitration shall be in writing and 
shall specify the procedure and law which 
will govern the arbitration proceeding. An 
executed copy of the agreement shall be 
filed with the clerk. 

(2) Unless otherwise provided in the 
agreement to submit to arbitration, the 
executive director may dismiss the 
complaint which is the subject of the 
agreement upon the filing of the agreement 
as provided in subsection (1).” FLa. ADMIN. 
Cone (effective 11/2/78). 


‘ Copies of rules are available from any 
AAA office including the Miami Regional 
Office, 2250 S.W. 3 Avenue, Miami, Fla. 
33129 or by writing the American Arbitration 
Association, 140 West 51st Street, N. Y., N. Y. 
10020. See also Coulson, Fair Treatment: 
Voluntary Arbitration of Employee Claims, 
33 ARBITRATION J. 23 (Sept. 1978). 

5 An initial exposure draft of the rules was 
published for comment in BNA’s Daily 
Labor Report on March 15, 1978 (51 DLR 
pp. E-1 through 4). 

8 In July 1977, Chair Norton stated that the 
EEOC had an inventory of nearly 130,000 
active charges. New charges were then 
being filed at a rate in excess of 80,000 per 
annum. In response to this problem, the 
EEOC instituted its new Rapid Case 
Processing System. 2 CCH Employment 
Practices para. 5034. In fiscal year 1975 less 
than 67,000 charges were filed. Of these, 
47,934 or approximately 72 percent were 
analyzed as actionable charges concerning 
discriminatory discharge, refusal to hire or 
failure to promote. Letter to Professor 
Blumrosen of Rutgers University from 
Harold S. Fleming, Acting Director, EEOC 
Information Systems Division, 7/8/76. 
These charges are the types seemingly 
suitable for arbitration consideration. 

7 See ADMINISTRATIVE OFFICE U. 
S. Courts, FEDERAL JupICIAL WORKLOAD 
Statistics (Jan. - Dec. 1977) pp. 7 and 19. 

8 Title VII, Civil Rights Act of 1964, as 
amended, 42 U.S.C.A. Sec. 2000(e) et seq. 

® See, Florida Arbitration Code, Fta. 
Stat §682.01 et seq. at §682.13; U/S. 
Arbitration Act, 9 U.S.C.A. §1 et seq. at §10; 
Gardner v. Shearson, Hammill & Co., 433 F. 
2d 367 (5th Cir. 1970); Amicizia Societa Nav. 
v. Chilean Nitrate & Iodine S. Corp., 274 F. 
2d 805 (2d Cir. 1960); Dairyland Ins. Co. v. 
Hudnall, 279 So. 2d 905 (Fla. App. 1973). 

©The FHRC rules make dismissal 
discretionary where the matter is submitted 
for arbitration. Rules 9-D9.06(7) and 9D- 
9.09. 

1 415 U. S. at 60, n. 21. 

12 See also, Washington v. Johns-Manville 
Products Corp., 17 FEP Cases 606 (E. D. 
Calif. 1978). 
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By Stephen Marc Slepin 


“Sport” is defined by Webster's 
New International Dictionary (2d 
edition) as “a sudden spontaneous 
deviation or variation from type; a 
mutation; an individual organism 
which differs from its parents 
beyond the usual limits of 
individual variation.” 

“Synecdoche” entails substitution 
of a part for the whole, or of species 
for genus .. . or vice versa. 

When the Supreme Court’s 
opinion in Southern Bell Telephone 
d+ Telegraph Company v. McCook! 
was filed on August 31, 1977, the 
workmen’s compensation bench 
and bar with baited breath waited 
upon the rehearing which, surely, 
would transmute the August 31 
opinion into an erasure. But no 
rehearing was sought; none was 
had—and McCook became final. 
The law of Florida. 

The problem for bench and bar, 
not to mention injured employees 
and their employers/carriers, is 
simply this: Is McCook a mere 
sport of the law unlikely to produce 
issue, or is it synecdochically 
portentous of a more restrictive 
view of the law’s intent and reach?? 

In McCook, the JIC awarded 
benefits and the IRC affirmed. 
“The only legal issue in this case,” 
according to Mr. Justice England’s 
opinion for the court, “is whether 
McCook suffered an ‘injury,’ which 
is defined by §440.02(6) F.S. (1975), 
as ‘personal injury by accident 
arising out of and in the course of 
employment.....”3 The facts of 
thecase: anemployee was, during 
working hours, attending to her 
personal comfort and, while sitting 
on the commode, reached for toilet 
tissue which thereupon fell to the 
floor. The employee reached for 
the fallen tissue, felt back pain and 
“became disabled [sic].” Claimant 
had a_ pre-existing orthopaedic 
anomaly. The court's analysis was 
synopsized as follows: 


. .. for the purpose of this case, we assume 
that McCook suffered an “accident” which 
occurred “in the course of employment.” 
The accident in McCook is simply not one 
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Southern Bell Telephone & Telegraph Co. 
v. Virginia McCook—Sport or Synecdoche? 


“arising out of . . . employment,” and we 
refuse to accept McCook’s implied 
invitation to [sic] judicially repeal this latter 
requirement. 


The above-quoted analysis was 
extensively footnoted by the court, 
and the text of the notes is most 
illuminating. As to suffering an 
“accident,” the court declared that 
although its decisions on 
§440.02(18) ‘“‘are relatively 
consistent,” they have been “at 
times confusing” because of “a 
general failure” to distinguish 
“accident” from “arising out of.” 
Singularly startling in this regard is 
the court’s ignoring of the landmark 
Gray v. Employer's Mutual 
Liability Insurance Company, 64 
So. 2d 650 (Fla. 1952), which 
analyzed “accident” in terms of an 
unexpected or unusual event or 
result happening suddenly—as 
opposed to an unexpected cause 
(Matthews’ dissent)—arising out of 
that employment, i.e., a causal 
connection between the work being 
performed and the injury sustained. 
“(A rising out of” the employment, 
according to Fidelity & Casualty 
Company of New York v. Moore, 
196 So. 2d 494, 496—as repeatedly 
approved by the court—requires 
inter alia, that claimant be where 
she is supposed to be, doing what 
she is supposed to be doing, when 
she was supposed to be doing it for 
the master. (Both lines of decision 
may now be without force in light 
of McCook, although they are 
unmentioned.) As to the accident 
occurring “in the course of” the 
employment, the court notes and 
approves the “personal comfort 
doctrine” already settled in our 
jurisprudence. As to the state at 
issue, whether an “injury” occurred, 
the court’s footnote remarks the 
“manifestation of a congenital 
defect” by dint of a “normal motion 
fortuitously occurring during the 
work day” and strongly implies that 
merely because the manifestation 
occurred on the job does not 
demonstrate that it couldn’t have 
occurred off-work. (Vide, Bonnie 


Gray, and perhaps most claimants.) 

The court then noted that “arising 
out of” refers to “the origin or cause 
of the accident,” Bituminous 
Casualty Corporation v. Richard- 
son, 4 So. 2d 378 (Fla. 1941), and 
that a compensable injury “must 
have originated in some risk 
connected with the employment or 
flowing as a natural consequence 
from the employment:” Suniland 
Toys & Juvenile Furniture, Inc. v. 
Karns, 148 So. 2d 523, 524 (Fla. 
1963)—which was a case of “first 
impression” wherein claimant had 
an allergenic reaction to typhoid 
shots paid for by the employer's 
lessor, and the court held for the 
claimant on the ground that the 
employer’s interest required a 
healthy employee. 

Since Mrs. McCook’s “motion” or 
“movement” (in reaching for the 
toilet paper) was “normal”4 and she 
brought to the employment a pre- 
existing or congenital orthopaedic 
anomaly which that motion/ 
movement translated into an 
impairment, the court found 
“physical damage suffered solely as 
a result of an ideopathic condition...” 
“Ideopathic,” we know, is a 
term which the Florida courts have 
traditionally utitlized to conclude 
analysis rather than as a factor of 
analysis. See, Wilsen v. Southern 
Convalescent Home, IRC Order 
2-2294 (1973), rev., Southern 
Convalescent Home v. Wilsen, 285 
So. 2d 404 (Fla. 1973). 

Although the court curiously 
observed “no decision of this court 


Stephen Marc Slepin practices law with 
Slepin & Slepin, Tallahassee, and is editor of 
the Workmen’s Compensation column. This 
article is written on behalf of the Workmen’s 
Compensation Section, Albert M. Frierson, 
chairman. 
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identical to” McCook “on its facts,”5 
the court did find an Arizona case 
which held that where a worker 
with “pre-existing lower back 
instability” was aggravated while 


arising from a toilet on a work . 


break, the “physical damage did 
not ‘arise out of the employment’ ” 
since “the risk of disc herniation was 
one peculiar to the worker” but not 
contributed to by the work.’ Cf. 
Larson, Workmen’s Compensation, 
§$§7.20, 6.60. Also, Larson, at §7.40. 

That Arizona case was decided 
by an intermediate appellate court, 
relied in part upon a “going and 
coming exclusion” decision’ which 
held the use of elevators not to be a 
“special risk” of the employment, 
and which had to be distinguished 
by the Arizona court from an award 
to a telephone operator on a paid 
lunch break who injured herself 
while making a personal telephone 
call in the lounge and whose injuries 
were determined therefore to have 
arisen out of the employment.’ The 
Supreme Court of Florida did not, 
in McCook, mention that Arizona 
recognizes aggravation of pre- 
existing conditions by employ- 
ment-related work accidents as 
compensable® if or where the 
claimant was on the job at the time 
of aggravation, but that the Arizona 
law denies, for example, benefits to 
a diabetic whose legs are 
amputated as a result of work- 
caused conditions in the absence of 
clear medical evidence of causation 
unless there is an “external cause”! 
or the resulting injury is unexpected 
“or accidental.”!! McCook’s injury, 
it will be recalled, was conceded by 
our Supreme Court to have been 
accidental. 

Virginia McCook, held the court, 
suffered from an ideopathic 
condition—don’t we all!—which 
manifested itself in the course of 
employment, but the “aggravation” 


of which was not caused by the 
employment since McCook 
“simply made a normal movement 
which, due solely to her ideopathic 
condition, produced disability 

Davis v. Artley Construction 
Company, 18 So. 2d 225 (Fla. 1944) 
and its prodigous progeny are 
unmentioned by the court in its 
McCook opinion, and are arguably 
overruled—which has enormous 
implications regarding merger, 
apportionment, Special Disability 
Trust Fund reimbursement, and the 
constellation of rights and duties of 
claimants, employers and carriers. 

It may be that McCook is a mere 
sport of the law, a judicial derelict 
adrift in the Sargasso Sea of judicial 
inadvertence. Even so, much 
expensive litigation will issue, and 
has begun issuing, therefrom— 
employers uncertain of their rights, 
carriers properly reluctant to pay 
benefits, JICs and the IRC 
uncertain of their grounds. Worse, 
McCook may be a determined and 
purposeful judicial excursion into 
unchartered waters, the “ideo- 
pathic condition’ category 
becoming digestive of the vast 
array of pre-existing impairment 
cases, the Fund rendered even 
more manifestly as useful as the 
vermiform appendix, and the “full ' 
responsibility/apportionment/mer- 
ger/Fund” syndrome become 
utterly incomprehensible. 

The onus would appear to be 
upon clearsighted JICs and the IRC 
to reenact, for example, Albury v. 
Intl. Brotherhood of Electrical 
Workers, IRC Order 2-2331 (1973), 
reversed, 299 So. 2d 58, wherein 
Chapter 120 was excluded from 
Chapter 440 adjudications in the 
teeth of, and notwithstanding, a 
Supreme Court decision to the 
contrary. oO 


1 355 So. 2d 1166 (Fla. 1977) 

2 The evidences of a restrictive tendency 
are manifold. See, for recent example, 
Richards Dept. Store, et al. v. Lee Donin, et 
al., So. (Fla. 1978), Case 


52,339, restricting the Victor Wine rule to 
instances of “specifically indentifiable’— 
i.e., one-shot—work “effort” or “event” (as if 
the two terms were synonymous, and 
irrespective of determinable time frames of 
overexertion, etc.) 


3 If Gray v. Employer’s Mutual Liability 
Ins. Co., 64 So. 2d 650 (Fla. 1952) retains its 
supposed status in the settled law, then 
“injury” was not the issue, of course, 
“accident” was. The legislature’s definition 
of “injury” at Fla. Stat §440.02(6), F-.S., is 
either a pleonastic paradigm (injury means 
personal injury . . . by accident arising out of 
and in the course of employment) or it 
acknowledges that injuries are fairly easily 
determined by every man but are 
compensable only if or where they are “by 
accident arising out of and in the course of 
employment, ... .” The latter view, now 
negated by the McCook court, is bolstered 
by the remaining and limiting language of 
Fla. Stat. §440.12(6). 


4 Must the wrench-wielding nut-turner 
(employed as such) be sure to make an 
abnormal “motion” or “movement,” 
henceforth, in order to qualify his arm or 
back injury as an “injury” per McCook? If so, 
McCook’s rationale is a travesty. If not, 
McCook’s rationale is a verbal drapery 
concealing the repeal of the very “personal 
comfort doctrine” which the McCook court 
purports to vouchsafe. 


5 Which is either false or trivially 
true: the decisional law fairly teems with 
cases of pre-existing anomalies, on-the-job 
accidents, resultant impairment—but mostly 
they pose the issue of the occurrence vel non 
of an “accident” or “arising out of” rather 
than, as in McCook, the Gertrude Steinian 
issue of an injury is an injury is an injury . . . 
except when it isn’t. By making “injury” the 
issue, the McCook court was able to view all 
prior decision as inapposite by dint of their 
inquiry into the occurrence vel non of 
“accident.” Note that in Bonnie Gray the 
court’s treatment of “accident”—as an 
unusual or unexpected result—entailed 
inquiry into its “arising out of . . . the 
employment”; whereas, the McCook court 
reads §440.02(6) in radical fashion so as to 
interpret “arising out of” to modify “injury” 
rather than “accident.” 


6 474 P. 2d 442, 13 Ariz. App. 83 (Ariz. 
1970). 

7 City of Phoenix v. Industrial Comm., 449 
P. 2d 291 (Ariz. 1969). 

8 Royall v. Industrial Comm.., 468 P. 2d 596 
(Ariz. 1970). 

® State Compensation Fund v. Keefe, 526 
P. 2d 1266, 1270 (Ariz. 1974). 

10 Cf, Gray v. Employer’s Mutual Liability 
Ins. Co., 64 So. 2d 650 (Fla. 1952). 

1! Paulley v. Industrial Commission, 371 
P.2d 888, 893 (Ariz. 1962). 


12 What, it must be wondered, are 
arteriosclerosis or neuroses, osteomyelitis, 


mas poor muscle tone, diabetes, et al., but 
AMORTIZATION DAYTONA DATA “ideopathic” conditions which, by accident, 
SCHEDULES P.O. Box 2119 become manifest? To say, as did the 


McCook court, that Ms. McCook’s 
“disability” (?) was “due solely to her 
ideopathic: condition” is to omit the reveling 
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By Robert A. Pierce 


The Tax Reform Act of 1976! 
created a federal tax law of 
disclaimers in an attempt to provide 
a degree of certainty to their tax 
treatment.2, While the federal 
provisions are extremely important, 
they have not been entirely 
successful in providing a uniform 
federal rule for disclaimers. 
Uncertainty still exists when the 
new rules are read in conjunction 
with state disclaimer laws. This 
article will review the federal and 
Florida disclaimer requirements, 
and raise some issues that should be 
considered when making 
disclaimers in Florida. 


Disclaimers in Federal Tax 
Planning 

A disclaimer is a refusal or 
renunciation to accept ownership 
of property or rights to property. 
For federal tax purposes, a 
recognized disclaimer is not treated 
as a taxable transfer by the 
disclaiming party. As such, a valid 
federal disclaimer can be very 
useful in post-mortem tax planning. 
Such a disclaimer can be used to 
shift assets, and to increase estate 
tax marital and charitable 
deductions.*> For example, if a 
decedent leaves his residuary estate 
to a qualified charity, the charitable 
deduction may be _ increased 
without adverse tax impact to the 
disclaiming devisee by use of a 
valid federal disclaimer. Likewise, 
the estate tax marital deduction can 
be increased through the use of a 


similar disclaimer. 


Prior Disclaimer Law 

Before passage of the Tax 
Reform Act of 1976 the 
requirements for a valid disclaimer 
were confusing, to say the least.‘ 
The validity of any given disclaimer 
for federal tax purposes was 
dependent upon the purpose of the 
disclaimer and the validity of the 
disclaimer under state law.® As a 
general rule, prior law recognized a 
disclaimer as valid for federal tax 
purposes when the disclaimer was: 
(1) permitted under state law; (2) 
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effective under state law; (3) a 
complete and unqualified refusal to 
accept ownership of the property; 
(4) made within a reasonable time 
after knowledge of the existence of 
the transfer and (5) not accepted by 
the disclaimant.6 The validity of 
disclaimers under state law was 
part and parcel of determining the 
effectiveness of disclaimers for 
federal tax purposes. Further, 
under prior tax law, the test applied 
to any given disclaimer varied 
depending upon the purpose of the 
disclaimer.’ In the Tax Reform Act 
of 1976, Congress consolidated the 
disclaimer provisions of the 
Internal Revenue Code in $2518 
and established a uniform 
definition of “qualified disclaimer.” 


Qualified Disclaimers 

Section 2518 of the Internal 
Revenue Code defines a qualified 
disclaimer as an irrevocable and 
unqualified refusal to accept an 
interest in property that: 

(a) is made in writing; 

(b) is received by the legal 
representative or holder of legal 
title to the property; 

(c) is received by said person no 
more than nine months after the 
later of either: (i) the date on which 
the transfer creating the interest is 
made; or (ii) the day on which the 
disclaiming person reaches 21 years 
of age; 

(d) is made by a disclaimant who 
has not accepted the interest or any 
of its benefits prior to the 
disclaimer; and 

(e) as a result of a disclaimer 
the interest passes in property to a 
person other than the disclaimant 
(without any direction by the 
disclaimant as to how the recipient 
should dispose of the property). 


If these requirements are met, the 
disclaimer is deemed effective for 
federal estate and gift tax purposes 
even if the applicable state law does 
not characterize the refusal to 


accept the property as a 
disclaimer.® 


tax law notes 


Florida Disclaimers 

The requirements for a valid 
Florida disclaimer of property 
disposed of by will or intestate 
succession are contained in F-S. 
$732.801.° This section establishes 
the method, time and effect of 
making valid disclaimers. 

Under §732.801, interests 
subject to disclaimer include 
present or future interests in real or 
personal property (or a portion of 
such property), estates in property, 
powers and any other right, 
privilege or immunity relating to 
property.'° For the disclaimer to be 
effective under the statute, it must 
be in writing, and mailed or 
delivered to the personal 
representative, trustee, or other 
person having legal title to, or 
possession of, the property in which 
the disclaimed interest exists." 
Further, the written disclaimer 
must be recorded with the clerk of 
the court where the estate is or has 
been administered, or, if no 
administration has been com- 
menced, where venue for 
administration is proper. The 
disclaimer is of no effect until 
recorded.!2 The disclaimer must be 
signed, witnessed and acknowl- 
edged in the same manner as that 
required for a conveyance of real 
property.!’ In addition, to be valid, 
the disclaimer must be recorded 


Robert A. Pierce is a sole practitioner in 
Tallahassee. He received his B.B.A. degree 
from the University of Georgia, his ].D. from 
Florida State University and his LL.M. (in 
Taxation) from the University of Florida. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinion of the Tax Section. Mr. 
Pierce wrote Tax Law Notes this month on 
behalf of the Tax Section, Richard O. 
Jacobs, chairman, and Robert S. Hightower, 
editor. 
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within nine months after the event 
giving rise to the disclaimant’s right 
to disclaim (which includes the 
death of the decedent); or, if the 
disclaimant is not finally 
ascertained as a beneficiary or the 
interest has not been indefeasibly 
fixed both as to quantity and quality 
at the death of the decedent, then 
the disclaimer shall be recorded no 
later than six months after the event 
that would cause the disclaimant to 
become finally ascertained and his 
interest to become indefeasibly 
fixed both in quality and quantity." 

Once a valid state disclaimer is 
made, it is irrevocable and the 
interest disclaimed is treated as 
never having vested in the 
disclaimant,!> even though the 
disclaimed interest may pass by 
other means to the disclaiming 
person.'® 


Interrelationship of Federal 
and Florida Requirements 

In most circumstances, a 
disclaimer effective under Florida 
law also will satisfy the 
requirements of §2518 of the 
Internal Revenue Code. A valid 
Florida disclaimer will be: (1) in 
writing; (2) given to the personal 
representative or legal title holder 
of the property disclaimed; (3) 
within nine months after the date on 
which the transfer creating the 
interest is made. Further, the 
disclaimer is (4) irrevocable and the 
interest is deemed never to have 
vested in the disclaimant, and (5) it 
will pass to others without direction 
by the disclaimant. As such, the 


requirements of §2518 usually will 
met by a valid Florida 
disclaimer. 

In certain situations, however, 
there might not be a valid federal 
disclaimer even though the state 
disclaimer requirements have been 
met. For example, a disclaimer may 
be delivered to the person in 
possession of the property in which 
the disclaimed interest exists. Such 
a disclaimer would meet the 
requirements of F.S. §$732.801 but it 
would fail to meet the standards of 
$2518 of the Internal Revenue Code 


in that the disclaimer would not 


have been received by the legal 
representative or legal title holder 
of the property.!” 

A second potential problem 
exists in the case of property 
interests which are not indefeasibly 
fixed both in quality and quantity at 
the death of the decedent. If an 
interest is unfixed as to both 
quantity and quality at the death of 
the decedent, but the interest has 
been created as of the date of death, 
the disclaimant may still validly 
disclaim under state law within six 
months after the interest becomes 
fixed as to both quantity and 
quality. However, inasmuch as the 
interest was created at the 
decedent’s death, it would appear 
that §2518 would require any 
disclaimer of such interest to be 
filed within nine months of the date 
of death. In this type of contingent 
situation, it is unclear whether the 
provisions of F.S. §732.801 will 
permit disclaimer of such an 
interest within nine months after 
death or whether the disclaimer can 
be made only after the interest 
becomes fixed as to both quantity 
and quality. Also it is not totally 
clear whether the nine-month 
period of §2518 starts to run when 
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the interest is “created” although 
unfixed as to quantity and quality, 
or whether the interest will not be 
deemed created until it is fixed as to 
its quantity and quality. The 
Committee Reports simply indicate 
that the period commences at the 
date of death.'® 

Under F.S. $732.801(3)(b) it is 
possible for a disclaimed interest to 
pass to the disclaimant by some 
means other than the original 
transfer, such as by intestate 
succession or alternative 
testamentary disposition. This 
provision of the Florida Statutes 
may catch the unwary practitioner 
in a tax nightmare. Inasmuch as 
§2518 of the Internal Revenue Code 
requires that the disclaimed interest 
pass to a person other than the 
disclaimant, passage of such an 
interest to the disclaimant under 
F.S. §732.801(3)(b) may render an 
attempted disclaimer invalid. A 
second or series of disclaimers may 
be required to satisfy $2518. Full 
evaluation of alternative 
dispositions is required in any 
disclaimer situation. 

If a disclaimer fails to meet state 
law requirements, it loses _ its 
irrevocable characterization and 
the statutory presumption that the 
disclaimed interest never vested in 
the disclaimant. Section 2518 
requires a valid disclaimer to meet 
both of these requirements. 
Therefore, failure to comply with 
the state law requirements may 
result in an invalid federal 
disclaimer in that the disclaimer 
may be revocable and the 
disclaimant may be deemed to have 
accepted the interest in the 
disclaimed property. 

As a result of the foregoing, while 
Congress sought to extricate federal 
disclaimer law from reliance on 
state law, it is clear that state law 
still remains of importance in 
applying the “uniform” provisions 
of §2518 of the Internal Revenue 
Code.!® Further, if an attempted 
disclaimer is invalid for federal 
purposes, the estate may lose 
increased marital and charitable 
deductions, and the beneficiaries 
may be subject to gift tax liability. 

An estate is allowed a marital 
deduction based, in part, on the 
value of property passing from the 
decedent to the surviving spouse. 
For purposes of the marital 
deduction, validly disclaimed 
property is treated as having passed 
from the decedent to the spouse. 
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Invalid disclaimers will result in the 
attempted disclaimed property 
being treated as having passed from 
the disclaimant, as owner, to the 
surviving spouse. As such, the estate 
will fail to qualify for the increased 
marital deduction and will be 
subject to increased tax liability. 
Similarly, charitable deductions 
may be lost. Further, if the 
disclaiming party fails to 
effectively disclaim, the property 
being transferred from the 
disclaimant to the surviving spouse 
or charity will be considered as a 
transfer subject to gift tax. 
Additionally, if the invalid federal 
disclaimer is effective under state 
law, the transferring beneficiary 
may not be able to revoke the 
disclaimer to rectify the situation. 


Conclusion 

The Tax Reform Act of 1976 
attempted to remove state law 
considerations from federal 
disclaimer determinations. 
Obviously, Congress was not 
entirely successful. In handling a 
Florida estate where the use of 
disclaimers is anticipated, close 
attention must be given to both 
federal and Florida disclaimer 
requirements. Specifically, 
consideration must be given to the 
alternative disposition of 
disclaimed property, the technical 
procedural requirements of state 
and federal disclaimer law and the 
proper timing of disclaimers. oO 


! Pub. L. No. 94-455 (October 4, 1976). 

2 See Internal Revenue Code §§2045 and 
2518. The Internal Revenue Code is 
hereinafter cited as I.R.C. 

3 For three examples of how disclaimers 
can be used effectively in estate planning, 
see Glasser, Disclaiming an Interest in 
Property Under New Rules: Does Section 
2518 Do the Job? 4 Estate PLANNING 204, 207 
(May 1977). 

‘Prior to 1976, many professional tax- 
related organizations recommended that 
definitive rules be provided with respect to 
the treatment of disclaimers for estate and 
gift tax purposes. See American Bar 
Association recommendation number 1974- 
2,27 Tax Law. 818 (1974); AMERICAN Law 
INsTITUTE RECOMMENDATIONS 21 and 22, 
FEDERAL ESTATE AND Girt TAXATION: RECOM- 
MENDATIONS ADOPTED BY THE AMERICAN LAW 
INsTITUTE, pp. 39-41 (1968); Tax REFORM 
StupiES AND Proposats: U.S. TREASURY 
DEPARTMENT, p. 387 (1969); AMERICAN 
BANKERS ASSOCIATION, COMMENTARY ON 
ProposepD Tax REFORM AFFECTING ESTATES 
AND Trusts, p. 166 of appendix A (1973). See 
also Newman and Kalter, The Need for 
Disclaimer Legislation - An Analysis of the 
Background and Current Law, 28 Tax Law. 
571 (1975). 
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5 See Glasser, supra note 3. See also (a) the 
following Internal Revenue Code sections 
prior to enactment of the Tax Reform Act of 
1976: ILR.C. §§2041(a)(2), 2055(a) 2056(d), 
and 2514(b), (b) the corresponding 
regulations: Treas. Reg. §§20.2041-3(d)(6), 
20.2055-2(c), 20.2056(d)-1 and 25.2514-(c) 
(5) and (c) the general definition of a 
disclaimer for gift tax purposes in Treas. 
Reg. §25.2511-1(c). 

§ Treas. Reg. §25.2511-1(c). 

7 See note 5 supra. 

H.R. Rep’t 94-1388. 

Stat. $689.21 governs disclaimers 
of interests in property passing under 
lifetime transfers and insurance contracts. 


The provisions of I.R.C. §2518 will apply 
equally to such disclaimers. 

10 Fia. Stat. §732.801(1)(d). 

1 Fra. Stat. §732.801(4)(a),(c) 

12 Fia. Stat. §732.801(4)(b). 

13 Stat. §732.801(4) (a). 

Fra. Stat. §732.801(5). 

15 Strat. §732.801(3)(a) and (4)(b). 

16 Stat. §732.801(3)(b). 

17 See ILR.C. §2518(b)(2). 

18 H.R. Rep’t. 94-1388. 

For an excellent discussion of the 
uniformity of §2518 disclaimers, see David 
Evaul’s article on the subject in the 
upcoming University of Florida Law 
Review. 


Annual 
Writing 
Contest... 


The third annual article writing contest of The 
Florida Bar Journal is underway. Articles to be 
considered in competition will be those published 
in the Journal between May 1978 and April 1979. 

First place cash awards and plaques will be 
presented at the Annual Convention in June 1979 


to authors in three categories: practical “how-to- 
do-it” discussions, general discussions, and 
specialized columns sponsored by sections and 
committees of the Bar. 

Members of the Journal Editorial Board will 

- judge articles on basis of content, clarity, 
accuracy and usefulness. No special entry form 
or application is necessary. The only requirement 
is to submit an article for review by the Editorial 
Board, and if it is published, it will be considered 
in the competition. 

Authors may submit articles for possible 
publication in the Journal by sending 
manuscripts not exceeding 15 double-spaced 
lettersize pages to Managing Editor, The Florida 


Bar Journal, Tallahassee, Florida 32304. 
Specialized columns will be submitted to the 
section or committee editor for consideration of 
publication. 
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Name 


Major Medical Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super 
Major Medical Expense 


up to $250,000 in benefits over and above 
your existing insurance. 


Lawyer’s Liability Package 
professional liability, premises liability, per- 
sonal injury liability, employer’s non-owned 
auto liability, plus “all-risk” office profes- 
sional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible fam- 
ily members. 


Group Life Insurance 


$10,000 low cost life insurance for the attor- 
ney, simultaneously providing financial as- 
sistance to The Florida Bar Foundation. 


individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% of 
your income — to a maximum of $1,500 — 
each year. 


Poe & Associates, Inc./P.O. Box 1348/ Tampa, FL 33601 


Yes, I'd like details on the following insurance plans of The Florida Bar: 
CO) Major Medical Expense 

QO) Super Major Medical Expense 
O) Life Insurance 

O IRA 


We’re good people to know. 
Because you never know what 
will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


1 Group Life 

O Lawyer's Liability Package 
O) Hospital Indemnity 

Disability Income 


Address 


City 
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Telephone 


Disability Income Protection 
up to $400 per week income protection for 
you and your employees for accident and 
sickness. 
Accidental Death and 
Dismemberment 
up to $200,000 low cost 24-hour accident 
protection for you and your employees. 
Worker’s Compensation 
protection for your statutory liability under 
Florida's Worker’s Compensation Law. 
Life Insurance 

up to $100,000 low cost term protection for 
you and your employees. 

Office Overhead Expense 


up to $3,500 per month to cover office 
operating expenses, including employee 
salaries. 


Poe &Associates, Inc. 


Tampa (813) 228-7361 North Port (813) 426-5001 
Orlando (305) 896-7231 Ft. Lauderdale (305) 491-1080 
Orlando (305) 273-3770 Jacksonville (904) 398-1112 
Venice (813) 488-6738 Lakeland (813) 687-0212 


Miami (305) 751-9765 Winter Haven (813) 294-7541 
Toll-free service: 

Orlando Area 422-3860 Pinellas County 461-2311 
All other Florida cities 1-800-282-0593 

Administrators for The Florida Bar insurance plans 


0) Accidental Death and 
Dismemberment 

O Worker's Compensation 

O Office Overhead Expense 


Zip 


Date 
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The Toxic Substances Control Act: 


Entering the “Terrible Twos” Means Problems 


for the Business Community 
By Kevin A. Gaynor and David M. Schraver 


The Toxic Substances Control 
Act (TSCA)! was enacted primarily 
to regulate chemicals in commerce. 
Although the legislation will 
indirectly affect all of the general 
public, its more direct impact will 
be on a broad segment of the 
business community. More 
specifically, manufacturers, 
processors, importers, and 
distributors of chemicals will be 
subjected to extensive federal 
regulation, and commercial users of 
chemicals will have to adjust their 
production activities as chemicals 
on which they rely are restricted.” 


Signed into law in October of 
1976, the Act became effective on 
January 1, 1977. The Act provides 
broad authority to the Environ- 
mental Protection Agency to 
regulate the manufacture, 
processing, distribution in 
commerce, use, and disposal of 
chemical substances and mixtures.° 
This authority includes: (1) the 
power to require the testing of new 
and existing chemical substances 
that “may present” an “unreason- 
able risk” to health or to the 
environment; and (2) if testing 
reveals an unreasonable risk, to 
regulate the substance by one of 
several available options ranging 
from the imposition of labeling 
requirements to the complete 
prohibition of any manufacturing 
of the substance. Since the Act 
requires manufacturers to give EPA 
notification of their intent to 
commence manufacture of a 
substance for commercial 
purposes, EPA has the opportunity 
to evaluate the risk of a new 
chemical substance before it is 
manufactured for commercial 
purposes. 


Several definitions in TSCA 
provide the basis for the broad 
scope of federal regulation that is 
expected under this legislation. The 
most important definition is that of 
a “chemical substance,” which 
means any organic or inorganic 
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substance of a particular molecular 
identity including any combination 
of such substances occurring in 
whole or in part as a result of a 
chemical reaction or occurring in 
nature, and any element or 
uncombined radical. Every 
substance and product produced 
with these “chemical substances” 
falls within the ambit of the Act’s 
coverage. 

Another important definition is 
that of “manufacture,” which 
means importing as well as 
manufacturing.» The inclusion of 
the “import” criteria has the effect 
of applying the Act indirectly to 
foreign manufacturers since 
importers are required to comply 
with domestic manufacturer 
restrictions by ensuring that the 
foreign manufacturer likewise 
complies with those restrictions. 

The definition of “process” is also 
important. It means the preparation 
of a chemical substance or mixture, 
after its manufacture, for 
distribution in commerce: 


(A) in the same form or physical state as or in 
a different form or physical state from that in 
which it was received by the person so 
preparing such substance or mixture, or (B) 
as part of an article containing the chemical 
substance or mixture.® 


Many manufacturers of products 
that are traditionally not associated 
with chemicals will be considered 
to be processors under this 
expansive definition. For example, 
a person manufacturing chairs is 
arguably a paint processor if he 
paints the chairs before selling them 
in commerce. In effect, for 
purposes of TSCA, the painting of 
the chairs constitutes the 
preparation of the paint, a chemical 
substance, for distribution in 
commerce as part of the chair, an 
article. 

In the context of the broad 
coverage of TSCA, this article will 
focus upon three concerns arising in 
the early implementation of the Act 
which require the attention of 
businesses manufacturing, 


environmental 
low 


processing, distributing, using or 
disposing of chemical substances 
and mixtures: (1) the breadth of 
§8(e) reporting requirements; (2) 
development of an inventory of 
existing chemical substances; and 
(3) the supplier warranty problem. 


Section 8(e) Reporting 
Require ments 

Because of an asserted dearth of 
information on the health and 
environmental effects of chemicals, 
TSCA was drafted to include a 
number of sections designed to 
develop a data base on such effects. 
An example is §8(e), which requires 
the submission to EPA of any 
information indicating that a 
chemical substance or a mixture 
poses a “substantial risk” to human 
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health or the environment.’ 
Although §8(e) has been in effect 
since January 1, 1977, a lack of 
clarity in crucial statutory language 
has caused uncertainty regarding 
who is subject to it and what must 
be reported. To clarify §8(e), EPA 
issued an interpretive statement? in 
which it expansively interpreted the 
section so that most business 
organizations, including many who 
would not traditionally be 
considered involved in the 
manufacture or processing of 
chemicals, would be subject to its 
reporting requirements. 

Section 8(e) provides that any 
“person who manufactures, 
processes, or distributes” a 
chemical must report substantial 
risk information. The most onerous 
aspect of EPA’s interpretation is the 
treatment of “person” to include the 
president, chief executive officer, 
responsible corporate officers,° and 
any employee “capable of 
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appreciating the significance of 
substantial risk information”! as 
well as the business entity. Failure 
of these persons to comply with the 
section potentially exposes them to 
civil and criminal liability of up to 
$25,000 and one year imprison- 
ment.!!_ However, the business 
entity may relieve individual 
employees and officers responsible 
for carrying out the organization’s 
§8(e) duties of any direct reporting 
responsibility by establishing 
internal reporting procedures 
meeting guidelines established by 
EPA.!2 An employee or officer who 
reports information in accordance 
with the established procedure has 
discharged his duty. Nevertheless, 
all officials responsible for the 
corporation’s execution of its §8(e) 
duties remain personally liable for 
ensuring that the appropriate 
information is reported to EPA.'% 
EPA has interpreted “substantial 
risk information” to mean 
information which “reasonably 
supports” a conclusion that a 
chemical substance or mixture 
presents a substantial risk of injury 
to health or the environment.'4 
Although this interpretation is itself 
very general, EPA has attempted to 
further delineate its meaning by 
clarifying what is meant by “risk” in 
this context. The interpretive 
statement sets forth two criteria for 
evaluating risk: (1) the seriousness 
of the effect; and (2) the probability 
of its occurrence. These criteria are 
to be weighted differentially based 
on whether health or environmental 
effects are involved. Where the 
information is of a human health 
effect relating to cancer, birth 
defects, mutagenicity, death or 
serious or prolonged incapaci- 
tation, it is considered so serious 
that little weight is given to 
exposure; the mere fact that the 
implicated chemical is in 
commerce is considered to 
constitute sufficient evidence of 
exposure. In contrast, when the 
effects are environmental, such as 
pronounced bioaccumulation, it 
must be accompanied by evidence 
of significant levels of exposure.!® 
While the determination of what 
is substantial risk information will 
necessitate judgmental decisions, 
the interpretive statement is explicit 
that the evidence available to the 
corporation or corporate personnel 
does not have to be conclusive for 
the obligation of reporting to arise. 
It merely must “reasonably 


support” a conclusion that a 
chemical substance poses a 
substantial risk to human health or 
the environment.!® 

Substantial risk information is 
considered available to the 
corporation at the time any officer 
or employee capable of 
“appreciating the significance of 
such information” obtains it.!” The 
obligation to report applies not only 
to information which the 
corporation obtains in the future, 
but to any information which it 
obtained after January 1, 1977. 
Information in the organization’s 
possession prior to January 1, 1977, 
and discovered subsequent to that 
date also must be reported.!® 

Despite the fact that under the 
interpretive statement substantial 
risk information already available 
to a corporation or corporate 
personnel was to be reported to 
EPA by May 15, 1978,!° it would be 
prudent for all corporations to 
undertake a record search and 
report any of this information as 
soon as possible to avoid potential 
prosecution. 

Based on the breadth of $8(e), 
together with manpower 
limitations, it is doubtful that EPA 
can fully and effectively enforce 
the section’s reporting require- 
ments for each corporation subject 
to its terms. However, quite aside 
from the “public interest” merit in 
attempting to comply with TSCA’s 
reporting requirements, there can 
be no guarantee that a particular 
corporation’s failure to comply will 
not be discovered.?° EPA’s 
discovery of unreported substantial 
risk information in the course of 
investigating a company’s violation 
of a more obvious environmental 
standard or a tip from a disgruntled 
employee are two obvious ways 
that EPA will be alerted to 
violations of §8(e). EPA’s discovery 
of a company’s failure to report 
substantial risk information may 
subject the company to 
considerable adverse publicity 
depending on the nature of the 
unreported information. A news 
story, for example, that a company 
suppressed information that a 
chemical used in the production of 
one of its products may have 
carcinogenic characteristics would 
be damaging to a company’s public 
image. More importantly, the 
company and its officers, and some 
employees may be liable for failing 
to report the information. Because 
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of the potentially severe 
consequences, specific steps should 
be taken to comply with $8(e) by all 
corporations and business entities 
subject to its terms. 


First, internal reporting 
procedures meeting EPA 
guidelines should be established.” 
These procedures involve setting 
up a reporting system and 
educating employees on the duties 
that §8(e) imposes and the 
consequences of noncompliance. In 
addition to limiting liability for 
corporate personnel, establishment 
of procedures will result in possible 
significant risk information being 
reviewed by the corporation before 
it is submitted to EPA. Because this 
information will often be sensitive 
and may be confidential, review 
within the corporation is 
important.” 


Second, a corporation should 
undertake a record search from 
January 1, 1975, to the present. This 
search should center on potential 
sources of substantial risk 
information like employee medical 
records. 


Compilation of the Inventory 


The Act required EPA to compile 
and publish an inventory of existing 
chemical substances by November 
11, 1977.3 Although the definition 
of a chemical substance is broad 
enough to encompass manu- 
factured items, EPA has taken the 
position that for purposes of 
compiling the inventory only the 
chemical components of these 
items would be _listed.*4 The 
inventory is of major importance to 
the Act’s regulatory framework. Ifa 
chemical is not on the inventory, it 
will be considered new” subjecting 
it to rigorous premarket review 
before commercial manufacture 
can commence or _ continue.” 
However, until the inventory is 
published the distinction between a 
new and existing chemical cannot 
be made and premarket review 
cannot commence. 

Although the November 11, 1977, 
deadline has long since passed, EPA 
has not published an_ initial 
inventory. The delay can be 
attributed to several factors. The 
compilation of a comprehensive list 
of all existing chemicals is a 
monumental task which in 
retrospect probably could not have 
been accomplished inthe nine 
months allocated to EPA by the 
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Act.27. EPA, however, has itself 
contributed to the delay. It 
originally proposed inventory 
reporting regulations in March 
19772 under which EPA would 
publish a candidate’s list of existing 
chemicals which industry would 
verify through a relatively simple 
reporting procedure. Environ- 
mentalists, concerned that EPA was 
missing a golden opportunity to 
gather data on the use, quantities 
produced, and location of 
chemicals subject to the Act, 
attacked the proposed regulations 
for being inadequate.”® Based on 
environmental group pressure EPA 
took the unusual step of 
reproposing the inventory 
reporting regulations in August 
1977.*° The reproposed regulations, 
which were published in final form 
in December 1977,°!_ required 
producers of chemicals to report 
the extensive information 
mentioned above. A_ two-phase 
reporting procedure was provided 
whereby major manufacturers and 


_ importers were required to report 


any chemical which they 
manufactured or imported since 
January 1, 1975, by May 1, 1978.°? 
EPA is in the process of reviewing 
these reports and has announced it 
will publish the initial inventory in 
“early 1979.” Upon publication of 
the initial inventory, users and 
processors of chemicals, which 
incorporates virtually all of 
industry, will have 210 days to 
review the initial inventory and add 
substances which they use or 
process for a commercial purpose 
that do not appear on _ the 
inventory.**> A revised inventory 
will then be published some time in 
1980.34 


Users and processors should take 
advantage of the optional reporting 
period which enables them to 
ensure that chemicals which are 
being used in their manufacturing 
activities are listed on the inventory, 
thereby avoiding liability problems 
that may result if a company uses or 
processes a chemical not on the 
inventory.* 

To utilize the reporting option, a 
company should identify all 
chemicals currently under use.*® 
When the initial inventory is 
published, it should be reviewed to 
determine if these chemicals are on 
the inventory. Most substances 
eligible for inclusion on _ the 
inventory should have been 
reported by manufacturers and 
importers during the _ initial 
reporting period. However, 
substances not appearing should be 
added during the optional 
reporting period. 


In some instances, chemicals and 
products containing these 
substances being used or processed 
by a company will be covered by 
trademarks or brand names. EPA 
will not accept reporting forms on 
which a substance is identified only 
by a trademark or a brand name.” 
A company should either determine 
that the component substances of 
interest are included on the initial 
inventory or obtain the specific 
identities of these substances from 
suppliers and report them for 
inclusion on the inventory. EPA has 
eased the identification problem 
posed by trademark or brand 
names. A product trademark list is 
being compiled in conjunction with 
the initial inventory and will be 
published in advance of the initial 
inventory.** Many manufacturers 


ECONOMIC SERVICES 


HUMAN LIFE VALUES IN PI CASES 
BUSINESS VALUATION - PRODUCT LIABILITY 


FEASIBILITY STUDIES - 


BANK/ S & L APPS 


ATTORNEY CLIENT REFERENCES ON REQUEST 


NATIONAL RESEARCH CORPORATION 


NC 1401 BRICKELL AVENUE SUITE 305 MIAMI FLA 
JOHN A. FORD, PRESIDENT 305/373-4100 


: 
~ 
115 
4 


ENVIRONMENTAL LAW 


voluntarily reported their product 
trademarks for inclusion on this list 
and certified that all chemicals 
comprising the trademarked 
product had been reported to the 
initial inventory. 

If the components of a 
trademarked product are unknown 
and the product does not appear on 
the product trademark list, a 
company should ask the supplier to: 
(1) provide a letter certifying that 
all chemical substances comprising 
the trademarked product have 
been reported for the inventory; or 
(2) reveal the identity of the 
component substances so that the 
company may itself determine 
whether or not the substances have 
been reported. EPA has recognized 
that some suppliers will refuse to 
supply the requested information. 
The policy statement provides that 
where a supplier is recalcitrant, the 
user or processor should submit a 
report to EPA providing the name 
and address of the supplier and the 
name of the trademarked product 
and indicate the supplier’s refusal to 
provide the information necessary 
to determine whether a substance 
should be reported for inclusion on 
the revised inventory. EPA will 
then attempt to obtain the 
necessary information directly 
from the supplier. 


Supplier Warranty Problem 


The passage of TSCA and EPA’s 
early implementation activities, 
particularly the compilation of the 


inventory, has generated a great 
deal of concern in industry. Much 
of this concern is the result of 
TSCA’s broad liability provisions 
under which a commercial user of a 
chemical that is produced in 
violation of TSCA may be exposed 
to civil and criminal liability and 
products containing the chemical 
may be seized.” Reacting to this 
concern, many companies have 
attempted to protect themselves 
from liability under TSCA by 
requesting their suppliers to 
execute warranties. Under many of 
these warranties the supplier is 
expected to warrant that all the 
chemicals or chemical components 
of products it supplies are listed on 
the inventory and comply with all 
requirements of TSCA.#! 

The problem with a supplier 
executing one of these warranties is 
that it may not know the chemical 
components of many of the 
products it supplies, which are 
often kept confidential by 
manufacturers and processors. As a 
result, whether the supplier can 
meet the warranty will often be 
dependent upon action taken by a 
manufacturer or processor far 
removed in the chain of supply. 
Although the supplier is being 
asked to give a guarantee of 
compliance with TSCA, it may not 
have the capability to carry out this 
guarantee. 

While as a matter of good 
business practice the supplier 
should avoid executing any 
warranty, whether to execute a 
TSCA warranty with an insistent 
customer is a case-by-case business 
decision. Before making this 
decision, the compliance of laws 
section in the general conditions of 
the applicable purchase order 
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should be examined and compared 
to the requested warranty. Often 
compliance of laws sections are 
blanket promises by the supplier 
that its product complies with all 
applicable laws. A_ product 
containing a chemical substance 
manufactured in violation of TSCA 
probably would constitute a breach 
of a broadly worded compliance of 
laws section. If this is the case, the 
requested warranty may do nothing 
more than make explicit pre- 
existing contractual responsibilities 
and the supplier should be less 
reluctant to execute it. 


A company should not send out 
blanket warranty requests to its 
suppliers for two major reasons. 
First, the requests will not achieve 
the goal of insulating the company 
from liability and product seizures 
under TSCA.” The sole way to 
avoid these problems is to keep 
one’s line of supply free of illegally 
manufactured chemicals. A 
supplier’s promise of compliance 
with TSCA is not a guarantee that 
the supplier will comply, especially 
in light of the fact that suppliers 
often will not have the requisite 
knowledge of a _ product’s 
components to ensure compliance. 
Second, warranty requests are 
disruptive without achieving the 
desired purpose and the 
compliance of laws clause in most 
purchase orders is probably broad 
enough to cover failures of the 
supplier to comply with TSCA. 


A more effective way for a 
company to protect itself from 
liability under TSCA is to take 
advantage of the optional reporting 
period as suggested earlier in this 
article. Through this process, the 
company can assure that all 
chemicals and chemical compo- 
nents of products it uses are on the 
inventory. Until EPA’s administra- 
tion of TSCA matures to the point 
where specific chemicals are being 
regulated, the source of illegally 
produced chemicals will be those 
not on the inventory. The 
identification of all chemicals it is 
using, which is necessary to utilize 
the optional reporting period 
properly, will also enable the 
company to track future EPA 
regulation of specific chemicals 
permitting appropriate steps to be 
taken, such as substitution of an 
alternative chemical, where a 
chemical being used by _ the 
company is regulated. 
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Conclusion 


As the problems created by our 
technological society become 
increasingly complex, the 
legislation enacted by Congress to 
deal with them necessarily becomes 
more complicated. The Toxic 
Substances Control Act evidences 
this trend. The problems discussed 
in this article are the first of many 
that will affect industry as EPA 
moves forward with its implemen- 
tation of TSCA. oO 


! Toxic Substances Control Act, Pub. L. 
No. 94-469, 90 Stat. 2003 (1976) (codified at 
15 U.S.C.A. §§2601-2629 (Supp. 1977)) 
[hereinafter cited as TSCA or Act]. 

* Regulatory action has already been 
taken under the Act against polychlorinated 
biphenyls (PCBs) and the use of 
chlorofluorocarbons as an aerosol. 43 F.R. 
7150 (February 17, 1978) (labeling and 
disposal requirements for certain equipment 
containing PCBs); 43 F.R. 11301 (March 17, 
1978) (prohibition on certain uses of 
chlorofluorocarbons). 

3 An extensive treatment of the import of 
TSCA on industry and the Act’s important 
statutory sections is contained in Gaynor, 
The Toxic Substances Control Act: A 
Regulatory Morass, 30 Vanp. L. Rev. 1149 
(1977) and Gaynor, The Toxic Substances 
Control Act: A Summary, 50 N.Y. St. B.J. 34 
(1978). 

415 U.S.C. §2602(2). Excepted from this 
definition and coverage under TSCA are 
pesticides, tobacco, firearms and 
ammunition, nuclear materials, food, 
cosmetics, drugs, and medical devices. 

515 U.S.C.A. §2602(7). 

6 15 U.S.C.A. §2602(10). 

715 U.S.C.A. §2609(e). The section reads: 
“Notice to Administrator of Substantial 
Risks. — Any person who manufactures, 
processes, or distributes in commerce a 
chemical substance or mixture and who 
obtains information which reasonably 
supports the conclusion that such substance 
or mixture presents a substantial risk of 
injury to health or the environment shall 
immediately inform the Administrator of 
such information unless such person has 
actual knowledge that the Administrator has 
been adequately informed of such 
information.” 

8 Statement of Interpretation, 43 F.R. 
11110 (March 16, 1978). 

9 Id. at 11111. The concept of corporate 
officials having the power to prevent or 
correct violations of health related statutes 
being found criminally liable for corporation 
violations even where awareness of the 
violation is not present has case law support. 
See, e.g., United States v. Park, 421 U.S. 658 
(1975). 

10When an employee will have the 
capability of appreciating the significance of 
substantial risk will be dependent on the 
nature of the risk. For example a low level 
employee may notice an unusually high 
incidence of illness among his co-workers 
and conclude exposure to a_ particular 
chemical may be the cause. 

"15 U.S.C.A. §2614(3) and 15 U.S.C.A. 
$2615. 
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12 These procedures at a minimum must: 
(1) Specify the information that officers an 
employees must submit; (2) indicate how 
such submissions are to be prepared and the 
company official to whom they are to be 
submitted; (3) note the Federal penalties for 
failing to report; and (4) provide a 
mechanism for promptly advising officers 
and employees in writing of the company’s 
disposition of the report, including whether 
or not the report was submitted to EPA (and 
if not informing employees of their right to 
report to EPA). Statements of 
Interpretation, 43 F.R. 11110, 11111 (March 
16, 1978). 

aS Td: 

14 Td. 

5 Td. 

16 Td. at 11112. 

17 A prudent person standard is used to 
evaluate whether an individual officer or 
employee has the requisite knowledge. Id. at 
11111. 

18 Td. at 11110. 

19 Td. 

20 Further encouraging compliance with 
§8(e) is the potential for a citizen to initiate a 
citizen suit under TSCA’s citizen suit 
provision on the grounds that the 
corporation’s inaction violates TSCA. See 15 
U.S.C.A. §2619. 

21 See n. 12 supra at 4. 

22 Substantial risk information will receive 
confidential treatment by EPA if the 
submitter properly designates it as 
confidential. Statement of Interpretation, 
11110, 11113 (March 16, 1978). 

23 These chemical substances must have 
been manufactured or processed for a 
commercial purpose within three years of 
the effective date of the inventory reporting 
regulations which was January 1, 1975. See 
U.S.C.A. §2607(b); Inventory Reporting 
Requirements, 42 F.R. 64572 (December 23, 
1977). 

24 Inventory Reporting Requirements, 42 
F.R. 64572, 64578 (December 23, 1977). 

25 15 U.S.C.A. §2602(9). 

26 15 U.S.C.A. §2604. 

2715 U.S.C.A. §2607(b). 

28 General Provisions and Inventory 
Reporting Requirements, 42 F.R. 13130 
(March 9, 1977). 

29 A major concern of environmentalists 
was that EPA would be unable to gather 
much of this information in the future since 
EPA’s ability to gather information from 
small manufacturers was restricted under 
the Act, except for compilation of the Initial 
Inventory. See 15 U.S.C.A. §2607(a). See, 
e.g., Environmental Groups Vehement Over 
EPA’s TSCA Inventory Proposals Pest1cwE 
AND Toxic CuemicaL News, 18 (April 20, 
1977). 

3%© General Provisions and _ Inventory 
Requirements, 42 F.R. 39182 (August 2, 
1977). 

31 Inventory Reporting Requirements, 42 
F.R. 64572 (December 23, 1977). 

33 Id. 

33 Policy for Revised Inventory Reporting, 
43 F.R. 49689 (October 24, 1978). 

Id. 

35 Illegally manufactured chemical 
substances including products containing 
them may be seized and commercial users of 
an illegally manufactured chemical are 
exposed to severe civil and criminal liability. 
15 U.S.C.A. §2614(2). EPA has announced 
that premarket review for new chemicals 
will commence with the publication of the 


initial inventory. However, users and 
processors will not be subject to liability for 
using or processing a “new” chemical 
manufactured in violation of the premarket 
requirements until the revised inventory is 
published. Inventory Reporting 
Requirements, 42 F.R. 64572, 64573 
(December 23, 1977). 

36 Businesses should be undertaking this 
exercise as a matter of good business 
practice. As more and more chemicals are 
regulated under TSCA and other federal 
legislation, intimate knowledge of the 
chemicals being used and relied upon by a 
company will become more important and 
steps will often have to be taken to obtain 
substitutes for restricted chemicals. 

37 Policy for Revised Inventory Reporting, 
43 F.R. 49688 (October 24, 1978). 

38 Id. 

39 Td. at 49689. 

40 Under TSCA, anyone in the chain of 
supply and distribution is subject to civil and 
criminal liability for use of a chemical 
substance if: (1) the substance is 
manufactured, processed, or distributed in 
violation of the Act; (2) the substance is 
being used for commercial purposes; and (3) 
the user knew or had reason to know that the 
substance was illegal. 15 U.S.C.A. $2614(2). 
In addition, any illegally manufactured, 
processed, or distributed chemical 
substance, mixture, or any article containing 
either one is subject to seizure, 15 U.S.C.A. 
$2616. Seizure may occur at any point on the 
line of production and distribution where the 
illegal chemical substance, mixture, or 
article is found. This means that a user is 
susceptible tc disruptions caused by seizure 
from it or its suppliers of chemical 
substances, mixtures, or articles that may be 
vital to its production process. In addition, if 
a product produced by a user is seized from 
any customer because it contains an illegal 
chemical, the user may be liable for damages 
that the customer incurs as a result of the 
seizure. 

41 Some warranty requests are 
considerably less absolute. In these, the 
supplier merely must warrant that “to the 
best of its knowledge” all chemicals and 
chemical components of products it supplies 
are on the inventory and meet all TSCA 
requirements. 

42 See n. 40 supra at 12. 


Neuropsychology 


Laboratories 


Assessment of brain damage and 
consequent vocational, intellectual 
and personality deficits. 


Highland Park West Broward Mental 
General Hospital, Health Services, 7380 
1660 Northwest 7th Ct., N.W. 5th St., Plantation, 
Miami, FL 33136 
Telephone: 

(305) 324-8111 - Ext. 245 (305) 792-5030 


| 

% 

WSs 


10 YEARS 
FINANCING 


Looks count, but real quality and value come 
from the inside, under the plush pile carpeting 
and real walnut paneling. Quality starts with the 
1%” thick frame that keeps your Foretravel solid 
and dependable and your family safe through 
years of highway travel. If you’re looking for the 
best of everything, Foretravel has it, including 
the economy of front or rear end diesel engines 
with a 5 year/100,000 mile warranty. Stop by 
any of our 6 convenient Florida sales and service 
locations and test drive a fabulous Foretravel. 
Remember, it’s what's on the inside that makes 
a Foretravel. Foretravel’s 35 Tag Axle features | 
and many convenient appliances. Standard equip- 
ment includes trash compactor, two roof air con- 
ditioners, ice maker, built-in vacuum cleaner, 10 
cubic foot refrigerator, microwave, and much more. 


MOTOR HOMES AMERICA inc. 


JACKSONVILLE TAMPA WEST PALM BEACH 
AVON PARK FT. LAUDERDALE FT. MYERS 


THE FLORIDA BAR JOURNAL 


THE FABULOUS PO ROS | 
4 a 
\ j j \ 

4 

118 


By Linnea Snyder | 


In the defense of many types of 
criminal cases it is advantageous for 


criminal defense counsel or 
plaintiff's counsel in false arrest or 
civil rights suits to obtain the 
arresting officer’s or investigating 
officer’s police personnel file. This 
type of information becomes 
particularly useful in resisting arrest 
with violence cases or any other 
type of case where the credibility of 
the police officer is at issue. 

The police officer’s personnel file 
may contain incident reports where 
both the officer and witness 
document the necessity for use of 
force against citizens. The 
personnel file may also contain 
memoranda regarding results of 
internal affairs investigations.! The 
file may also contain reports 
documenting the circumstances 
surrounding the officer’s claim of 
injury in the line of duty. Thus, 
defense counsel may be able to 
locate other persons who have in 
the past been involved in physical 
altercations with the officer 
wherein the officer may have 
wrongfully charged the citizen with 
resisting arrest with violence. 
Access to personnel files may 
permit defense counsel to 
effectively paint a picture of a 
police officer who is prone to 
physical violence. Perhaps most 
importantly, personnel files may 
contain a job evaluation report 
done by the officer's immediate 
supervisors. In a recent criminal 
case involving a resisting arrest 
charge and a counterclaim by the 
defendant of police misconduct 
and brutality, the arresting officer’s 
personnel files were obtained. The 
officer's job evaluation report 
contained the following statements: 
... He sometimes has a tendency to get over- 
excited and this causes an overreaction in 
certain emergency situations. He also tends 
to slightly exaggerate when making an 
assessment of certain serious incidents...[He] 
is learning to keep calm during emergency 
situations...He has on occasion suffered a 
loss of effectiveness when dealing with the 


public due to his seeming lack of 
understanding of some of the citizenry... The 
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tendency to become excited and react 
without considering alternatives is his 
foremost weakness. 

This item, when blown up 
photographically, serves as 
effective demonstrative evidence 
before the jury or fact finder. 

When investigating a_ police 
officer’s personnel file, care should 
be exercised to obtain all personnel 
files. The police agency in question 
may maintain a general personnel 
file and a unit of assignment 
personnel file. Additionally, the 
county or city government may 
maintain a separate personnel file. 
Each file may contain different 
information. 

Access to police officers’ 
personnel files may be had pursuant 
to F.S. Chapter 119 (1977), the 
Public Records Act. F.S. §119.01 
(1977) provides: “It is the policy of 
this state that all state, county, and 
municipal records shall at all times 
be open for a personal inspection 
by any person.” Thus, these records 
are available without the necessity 
of a subpoena. Should litigation be 
required to obtain these public 
records, attorneys’ fees are 
available under F.S. §119.12 (1977). 


The Florida Supreme Court in 
News-Press Publishing Co. v. 
Wisher* held that there is a right of 
access under F.S. Chapter 119 
(1977), the Public Records Act, to 
county personnel records. The 
lower court in Wisher,’ holding that 
there was no right of access to 
county personnel files, indicated 
that there were certain public 
policy exceptions to disclosure 
under the Public Records Act based 
upon the statutory language in F.S. 
§119.07(2)(a) (1973), which read at 
that time as follows: 

All public records which presently are 
deemed by law to be confidential or which 
are prohibited from being inspected by the 
public, whether provided by general or 
special acts of the legislature or which may 
hereafter be so provided, shall be exempt 


from the provisions of this section. 
(Emphasis supplied.) 


In reversing, the Supreme Court of 


criminal law 


Florida seemed to leave open the 
possibility of public policy 
exceptions being created by the 
courts in interpreting Chapter 119. 

By the nature of their contents, 
police personnel files are a prime 
target for a judicial construction 
limiting access to all portions of the 
file based on a public policy 
rationale. To prevent such 
construction, several arguments can 
be made. First of all a reading of 
F.S. Chapter 119 (1977) does not 
reveal any statutory exceptions for 
county personnel files. To allow a 
public policy exception for 
personnel files or any portion of 
personnel files would seem to 
violate the legislative intent in 
amending Chapter 119. Effective 
July 1, 1975, F.S. §119.07(2)(a) 
(1977) was amended to read as 
follows: 


All public records which presently are 
provided by law to be confidential or which 
are prohibited from being inspected by the 
public, whether by general or special law, 
shall be exempt from the provision of 
subsection (1). (Emphasis supplied.) 


Thus, after the lower court’s 
decision in Wisher, in which public 
policy exceptions were discussed 
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by the lower court, the Florida 
Legislature amended F.S. 
§119.07(2)(a)(1977) to restrict the 
engrafting of exceptions to the 
general scheme of the public 
disclosure of public records. Prior 
to the amendment, the statutory 
language was rather broad in 
providing that certain records 
which were “deemed by law” to be 
confidential would be exempt from 
disclosure. The legislature changed 
that particular language and 
inserted the phrase “where 
provided by law” to be the only 
method of exception from the 
application of the Public Records 
Act. Clearly, the legislature 
intended to limit the creation of 
confidentiality exceptions by 
excluding the prospect of judicially 
created exceptions to Chapter 119. 
Thus, the language of the Supreme 
Court in Wisher* regarding public 
policy exceptions would seem to be 
ill-founded dicta. 

Secondly, the Attorney General 
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of the State of Florida has taken a 
position against exceptions to FS. 
Chapter 119 in Attorney General 
Opinion 77-48. It was the Attorney 
General’s opinion that since the 
legislature had provided no 
exceptions to the provision of the 
public records statute, none could 
be raised by implication. In 
forming his opinion the Attorney 
General pointed out that the 
language of Cummer v. Pace,* to 
the effect that . . . “where the 
Legislature has preserved no 
exceptions to provision of the 
statute, the Courts are without legal 
authority to raise such exceptions 
by implication,” was not receded 
from by the Supreme Court in 
Wisher.6 The Supreme Court did 
not recede from the language of 
Cummer v. Pace’ even though 
Cummer was cited as the basis of 
conflict jurisdiction. Therefore, 
even in light of the Supreme Court’s 
dicta in Wisher concerning possible 
public policy exceptions to access, 
the holding of Cummer v. Pace is 
still the law of Florida. 


A third consideration in 
determining whether or not public 
policy exceptions can be created 
when construing F.S. Chapter 119 
(1977) is a rule of construction that 
was enunciated by the Supreme 
Court of Florida in Clark v. Kreidt.$ 
That court stated that, “[w]here the 
language of a statute is plain and 
unambiguous and admits of but one 
construction or meaning, effect 
must be given to it accordingly, and 
the courts, in construing such 
statute, would not be justified in 
departing from the plain and 
natural meaning of the language 
used in order to supply some 
supposed omission on the part of 
the Legislature.”® Additionally, the 
Supreme Court of Florida has 
interpreted another public access 
statute, F.S. §286.011 (1977), known 
as the Government in the Sunshine 
Law, and considered the question 
of judicial construction creating 
exceptions to that public access 
statute. In Board of Public 
Instruction of Broward County v. 
Doran, the Supreme Court of 
Florida stated that “. . . statutes 
enacted for the public benefit 
should be interpreted most 
favorably to the public.”!° In that 
case, the lower court had enjoined 
secret meetings of the Board of 
Public Instruction on topics “not 
privileged.” The Supreme Court of 
Florida affirmed the lower court’s 


injunction but removed from the 
order the phrase “not privileged” 
pointing out that §286.011 
contained no exceptions. Similarly, 
in City of Miami Beach v. Berns, the 
court in considering §286.011 
reiterated that a statute enacted for 
the public benefit should be 
liberally construed in favor of the 
public and that “. . . unless the 
Legislature amends Florida Statute 
§286.011, F.S.A., it should be 
construed as containing no 
exceptions.”!! The Supreme Court 
of Florida stated in the Berns case 
that it is “[O]ur duty . . . to interpret 
this law as it is written and, if 
possible, to do so in a manner to 
prevent its circumvention.”!? Thus, 
the Supreme Court of Florida has 
elsewhere taken the position that a 
public access statute would not be 
considered as having exceptions — 
that were not clear on the face of the 
statute. 


Two recent decisions by district 
courts of appeal support the 
contention that the Wisher'® dicta 
regarding public policy exceptions 
to access under the Public Records 
Act are well-founded.!4 


While it seems clear under the 
Wisher’® decision that criminal 
defense counsel is entitled to 
inspection of a police officer’s 
personnel files, there has been some 
reluctance by courts to authorize 
access to certain information in a 
police officer’s personnel file. 
Specifically, there has been 
reluctance to authorize disclosure 
of a police officer's home address, 
telephone number, job assignment, 
photograph and family status. If 
confronted with this problem, a 
determination must be made as to 
whether or not there are any local 
ordinances prohibiting such 
disclosure as no prohibition or 
exception is found in F.S. Chapter 
119 (1977). If no local exception to 
disclosure is found, several 
appellate decisions may be helpful. 

In Warden v. Bennett'® it was 
held that trustees of a college were 
obligated by the Public Records 
Act to furnish labor organizers with 
requested records containing the 
names and addresses of college 
employees. Similarly, in Clark v. 
Walton," it was held that a 
municipality must disclose 
employees’ home addresses _ to 
union organizers. The later case of 
Browning v. Walton" held that the 
City of Plantation had to disclose to 
union organizers the names and 
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home addresses of city employees. 
The court in Browning specifically 
rejected the contention of the City 
of Plantation that the court should 
judicially engraft an exemption to 
the Public Records Act. Thus, it 
would seem that counsel for the 
defense should be entitled to access 
to a police officer's home address, 
telephone number and other 
information contained in the 
personnel file without limitation, 
assuming there is no local ordinance 
prohibiting such disclosure. Access 
to a police officer's home address 
becomes essential when doing an 
investigation into the character of 
the police officer for truth and 
veracity as that type of 
investigation customarily centers 
on the police officer’s neighbor- 
hood reputation.!® If counsel 
desires to investigate a police 
officer’s character, the advantage 
of obtaining the police officer's 
home address from a personnel file 
is that this can be done without 
notice to the adversary party. 
Another argument against 
disclosure may be raised by the 
police agency in. the form of the 
terms of their collective bargaining 


agreement. In this regard the 
Attorney General of Florida, in 
opinion 077-48, stated that 
collective bargaining agreements 
may not validly make the personnel 
records of public employees 
confidential or except same from 
F.S. Chapter 119 (1977). 

In seeking discovery of police 
officer’s personnel files under the 
Public Records Act, counsel for the 
defense may be confronted with a 
right to privacy issue. The police 
officer or the state attorney may 
contend that the officer’s right to 
privacy has been invaded by the 
disclosure of personnel files. The 
District Court of Appeal of Florida, 
Third District, has recognized that 
there are two principal limitations 
on the right of privacy: publication 
of public records and publication of 
matters of legitimate public 
interest.” A similar limitation on the 
right of privacy has been adopted 
by the Restatement of Torts.?! In 
discussing what type of information 
is actionable as an invasion of 
privacy, Dean Prosser stated: 2? 


The facts disclosed to the public must be 
private facts and not public ones. The 
plaintiff cannot complain when an 


occupation in which he publicly engages is 
called to public attention, or when publicity 
is given to matters such as date of his birth or 
marriage, or his military service record, 
which are a matter of public record, and 
open to public inspection. 

Several other states have 
considered their public records acts 
in relation to an individual's right to 
privacy and have held that 
disclosure of records pursuant to a 
state’s “right to know” law is not a 
disclosure of intimate details so as 
to be actionable under a right of 
privacy.?’ Additionally, the 
Supreme Court has not thus far 
extended the right of privacy 
beyond the context of intimate 
relationships.”4 

The District Court of Appeal of 
Florida, First District, has recently 
recognized a right of privacy 
exception to the Public Records 
Act. The court therein held that 
there must be a showing of a 
compelling state interest in the 
public revelation of sensitive 
personal information of job 
applicants of the Jacksonville 
Electric Authority, a public agency. 
The court did, however, recognize 
that there is a distinction between 
the privacy rights of a job applicant 
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and someone already employed as 
an agency official. The rationale 
was that a person who has not yet 
agreed to serve the public has 
privacy rights that are not 
subordinated by the public interest 
to the same extent as are those of a 
public official. 

In conclusion, the current law in 
Florida substantiates a claim of 
entitlement of access to police 
personnel files under the Public 
Records Act. This information is 
extremely valuable to the criminal 
or civil practitioner in thoroughly 
investigating and preparing any 
cases where the credibility of a 
police officer is at issue. oO 
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By W. Gary Vause 


Although interest arbitration or 
fact finding rarely has been used in 
the private sector, it is commonly 
accepted in the public sector as a 
substitute for the strike. In Florida, 
collective bargaining impasses in 
the public sector are first mediated 
at the option of the parties, and then 
sent to mandatory fact finding by a 
special master who renders a 
recommended decision.! The entire 
process generally is under the 
jurisdiction of the Florida Public 
Employees Relations Commission 
(PERC), which has administered 
the Florida Public Employees 
Relations Act since its passage in 
1974.2 

Special master proceedings are 
considered part of collective 
bargaining, and the bargaining 
obligation extends throughout the 
process so long as the union’s 
certification remains valid, even if 
the union no longer enjoys majority 
status.2 However, in appropriate 
circumstances, PERC has deferred 
special master proceedings 
pending the outcome of grievance 
arbitration‘ or unfair labor practice® 
proceedings. 

Since the report of the special 
master is only a recommended 
decision and is not binding on the 
parties if rejected within the 
statutory time period, many of the 
constitutional challenges made 
against similar legislation in other 
states are not applicable to the 
Florida special master proceeding.® 


Selection of the Special Master 
and Prehearing Arrangements 


PERC maintains a roster of 
individuals approved to serve as 
special masters, selected on the 
basis of their experience, education 
and neutrality.? Generally, persons 
will not be appointed to the roster 
unless they are already on the roster 
of arbitrators maintained by the 
Federal Mediation and Conciliation 
Service or the American Arbitration 
Association. When the PERC roster 


VOLUME 52, NUMBER 2, FEBRUARY 1979 


The Special Master in Public 
Sector Labor Disputes 


was first established, it swelled to 
approximately 125 persons. Since 
Chairman Leonard A. Carson 
assumed office in 1976, efforts to 
reduce the number of names to 
those who are most qualified and 
experienced have yielded a list of 
approximately 50 special masters. 


When PERC receives a request 
for the appointment of a special 
master, it sends to each party an 
identical list of proposed names 
from the approved roster. 
Individually, the parties then 
engage in striking and ranking of 
choices in order of preference, and 
return the lists to PERC. The 
Commission then compares the two 
lists that were independently 
prepared by the parties, and seeks 
to select the special master most 
acceptable to both parties. 
Alternatively, the parties may agree 
in advance upon an individual who 
will serve special master, 
provided he possesses the necessary 
qualifications. When parties are 
unable to mutually agree upon a 
special master or select one from 
the lists submitted to them, PERC 
may in its discretion make the 
selection. 


Although the statute and PERC 
rules contemplate that the special 
master will be “neutral” there is no 
specific provision for the 
disqualification or recusal of a 
special master. Special masters 
should, of course, approach an 
assignment with the understanding 
that they should recuse themselves 
in the event of any conflicts of 
interest or other factors that would 
impair their ability to make a 
neutral and informed decision in 
the dispute. Parties who obtain 
information indicating reasons why 
the special master should be 
disqualified or otherwise 
withdrawn should file with PERC a 
motion to withdraw appointment 
of special master. However, such 
motions have not been liberally 
granted.® 


lobor law 


In a recent decision, PERC ruled 
that no automatic stay of the special 
master proceeding exists by reason 
of an appeal to the Second District 
Court from a PERC order denying 
the employer/appellant’s motion to 
stay a special master hearing. In the 
alternative, PERC vacated such a 
stay, if it did exist, because the harm 
which the employees’ association 
would suffer by delay greatly 
outweighs any possible harm to the 
employer by going forward with 
the special master proceeding.® 

Since PERC does not make 
arrangements for the date, time and 
place of hearings, as do some of the 
arbitration tribunals such as the 
American Arbitration Association, 
the special master is left to his own 
devices to make such arrange- 
ments, and is obligated to notify “all 
interested parties” of the date, time 
and place of the hearing.!° In 
making arrangements for the 
hearing, the special master must 
use care to avoid improper ex parte 
communication with the parties. 
Parties will greatly facilitate the 
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arrangements if they agree in 
advance upon a mutually 
acceptable time, date and meeting 
place and communicate promptly 
to the special master upon his 
appointment. Of course, the final 
decision as to hearing dates and 
arrangements is left at the 
discretion of the special master, and 
he is empowered to make those 
decisions unilaterally if necessary. 

Parties should stipulate issues at 
the close of unsuccessful mediation 
or some other time prior to the 
commencement of the special 
master hearing. Absent such a 
prehearing stipulation of issues, the 
special master must devote an 
initial portion of the hearing to 
definition of issues. 


The Conduct of Hearings 


Special masters are appointed to 
recommend a resolution of issues 
upon which the parties cannot 
reach agreement following a 
reasonable period of negotiations. 
They are not appointed for the 
purpose of hearing, de novo, 
collective bargaining agreement 
proposals.!! Thus, it has been held 
that an employer commits an unfair 
labor practice by submitting to the 
special master a proposal that was 
less than that offered to the union at 
the parties’ last negotiating session 
before reaching impasse.!2 

The statute and rules contem- 
plate that a public “hearing” be held 
by the special master on the issues in 
dispute. In some cases, the parties 
have sought to economize on time 
by requesting a determination of 
the dispute based upon papers only, 
dispensing with the hearing itself. 
PERC has permitted certain 
variations from the statutory 


procedure in the absence of 
objections of either party.'3 
However, exceptions to the 


statutory mandates should not be 
permitted, even with the consent of 
the parties, where the variance does 
violence to both the spirit and letter 
of the law. Under Florida law, the 
public is an essential third party 
throughout the collective 
bargaining process. In the opinion 
of this writer, there is no authority in 
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the statute, express or implied, to 
dispense with the public hearing 
conducted by the special master. 

Both parties are entitled to be 
present and represented by counsel 
at the hearings, although the parties 
often are represented by nonlawyer 
spokespersons.!4 Where a 
recalcitrant party refuses to 
participate in the hearing, PERC 
has ordered the special master may 
proceed in that party’s absence. In 
Broward Classroom Teachers 
Association v. School Board of 
Broward County,'® PERC directed 
the special master to proceed with 
the hearing in spite of the 
association’s insistence that it would 
not participate unless the school 
board agreed in advance to be 
bound by the special master’s 
recommendations. The school 
board declined to accept those 
conditions, and sought an order 
directing the special master to 
proceed, along with other relief. 
PERC did direct the special master 
to hold a hearing pursuant to the 
statutes, notwithstanding the 
association’s announced intention 
not to participate. However, PERC 
added that “the Commission will 
not anticipate such a failure or 
attempt to predict the resultant 
legal consequences in the absence 
of a complete factual context.” 

The special master hearing was 
subsequently held, and the special 
master rendered decision, 
although the association 
representatives did not appear. 
This case may result in further 
clarification of the special master’s 
authority to proceed in the absence 
of one party. 

The special master may confer 
with the mediator concerning the 
issues in dispute, and in appropriate 
cases, may defer the case to 
mediation for not more than 10 
days.'® However, where deferral to 
mediation is made prior to 
commencement of the hearings, the 
10-day limitation has little practical 
effects since there is no statutory 
time limit between the appoint- 
ment of the special master and the 
commencement of the hearings. 

Occasionally, special masters are 
presented the opportunity to 
assume the role of mediator during 
the course of hearings. There are 
certain risks for the special master 
who assumes such a role, and he 
should weigh heavily the fact that 
parties who have arrived at this 


final impasse stage may be better 
served by a prompt hearing and 
decision, rather than by long delays 
to give the parties third and fourth 
chances to resolve their own 
differences. The prohibition 
against ex parte communications 
and the ‘‘public hearing” 
requirement severely handicap any 
meaningful attempts at mediation 
by the special master, and any 
confidences shared with the special 
master who attempts to act as 
mediator may prejudice his 
position if a subsequent report 
becomes necessary. On the other 
hand, if the parties agree to submit a 
mutually acceptable stipulation on 
one or more issues to the special 
master for inclusion in the 
recommended decision, there is 
nothing to prevent the special 
master from adopting that position 
in his decision, provided it is 
consistent with his own judgment 
based on the statutory factors, 
including “the interest and welfare 
of the public.”!” 

Neither the statute nor the rules 
prescribe any specific form for 
the preservation of a record of the 
hearing. In practice, the special 
master normally will ask the parties 
whether either requests a specific 
form of record to be maintained 
during the hearing, such as 
stenographic transcript. The statute 
states that costs of stenographic and 
other expenses will be borne by 
both parties,'® but any other 
allocation of costs upon agreement 
of the parties would likely be an 
acceptable variation. Since special 
master-recommended decisions are 
not binding if timely rejected by 
either party, there will be little 
likelihood of judicial review of the 
special master’s findings. As a 
result, stenographic transcripts are 
rarely required. Most experienced 
special masters and arbitrators are 
adept at maintaining their own 
personal record of the hearing and 
need not resort to stenographic 
transcripts. Additionally, the taking 
of a stenographic record may 
unnecessarily delay the proceeding. 

The special master is empowered 
to issue subpoenas and administer 
the oath.!® Under the regulations, 
administration of the oath is 
required for all witnesses.?° 
Leading questions, hearsay 
evidence, unsubstantiated 
documents and the like are more 
liberally permitted than in judicial 
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proceedings. One of the 
peculiarities of special master 
hearings, due in part to the relative 
informality of the hearing and the 
statutory mandate for an 
expeditious proceeding, is that 
counsel or other representatives of 
the parties often do a considerable 
amount of testifying as to facts. The 
extent to which a special master will 
permit counsel to comment on 
factual and evidentiary matters will 
vary on an individual basis, and the 
statutory objective of an 
expeditious proceeding must be 
balanced with the need for orderly 
presentation of the evidence 
through sworn testimony of 
witnesses. 

The special master or any party 
may call and examine witnesses and 
introduce evidence into the record. 
The regulations state that it is “the 
duty of the special master to inquire 
fully into all matters at issue.”2! 
However, counsel should also 
remember that the initiative for 
introducing evidence is with the 
parties, and should not take for 
granted the special master’s 
knowledge of facts or circum- 
stances peculiar to the dispute in 
question which might affect the 
decision. Since the statute requires 
the special master to give weight to 
certain specific factors,22 evidence 
and testimony should be organized 
so as to address those specific 
factors enumerated in the Act, as 
well as other appropriate 
considerations. 

Rules of evidence are not 
prescribed for the hearing,?% 
although special masters who are 
also attorneys may be inclined to 
follow evidentiary rules more 
closely if both parties are 
represented by counsel. While 
written evidence or _ testimony 
might enter the record more 
liberally in special master 
proceedings than in court, counsel 
should recognize that such 
evidence may be accorded much 
less weight by the special master 
than evidence that would meet the 
higher standards of judicial 
scrutiny. 

If a witness refuses to answer any 
question which has been ruled to be 
proper, the special master has the 
discretionary power to strike all 
testimony given by the witness on 
related matters.24 Misconduct is 
grounds for summary exclusion 
from the hearing. 
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All motions, objections, or other 
requests for a ruling must be made 
in writing, or orally at the hearing. If 
in writing, copies must be served 
simultaneously on the other party 
with proof of service provided to 
the special master. Responses are 
permitted within the discretion of 
the special 


The rules provide that a post- 
hearing memorandum may be filed 
with the permission of the special 
master, and upon such conditions as 
he may impose, provided the 
request for permission to file a post- 
hearing memorandum is made 
before the close of the hearing.?’ 
There is no specific provision 
regarding the filing of prehearing or 
hearing briefs. Prehearing briefs, 
unless jointly submitted with the 
permission of the special master, 
may be objectionable on_ the 
grounds that they constitute 
improper ex parte communications 
although the opposing party will 
have an opportunity to rebut the 
contents of the brief at the 
subsequent hearing. Hearing briefs 
may be particularly helpful to the 
special master as a device for 
organizing complex issues. 


The Recommended Decision 


Although the rules admonish the 
special master to conduct hearings 
on an “expedited basis,” there are 
no specific time limits for the 
duration or closing of hearings, and 
the end of the last actual hearing 
day is not necessarily the close of 
the hearings. The special master 
may adjourn the hearings and 
reserve judgment with respect to a 
final closing date in order to review 
evidence and testimony received, 
and to receive post-hearing briefs. 
Such a procedure provides a 
sensible method for the special 
master to decide if he needs any 
additional evidence before closing 
the hearing. Once the hearing is 
declared closed, the special master 
must “review and consider all of the 
relevant evidence which has been 
presented, any oral or written 
argument provided by the parties, 
and . . . expeditiously prepare a 
recommended decision.”%8 


In reaching a decision, the special 
master must consider those factors 
set forth in §447.405 of the Act, and 
other factors he deems appropriate. 
The Act does not prescribe any 
particular weight to be accorded 


factors specified in the Act, as 
opposed to others deemed relevant 
by the special master, and special 
masters have exercised consider- 
able discretion in weighing 


additional factors 
appropriate.”® 

One of the most controversial 
factors listed in the Act is 
“availability of funds.” As a defense 
to union proposals, this factor 
probably has been over-used by 
public employers to the extent that 
many union representatives have 
become quite skeptical of the 
argument’s veracity in any given 
case. It is interesting to note that 
although the public employer and 
union might agree to a special 
master’s recommendation _ that 
exceeds the employer’s alleged 
ability to pay, it is the legislative 
body that controls the actual ability 
(or willingness) to pay in the final 
analysis. In any event, unions in the 
public sector do have considerable 
freedom of access to employer 
financial information, and should 
be in a position to make effective 
counter-arguments on ability to 
pay, substantiated by documented 
budget and resource figures. 

There is no prescribed format for 
the special master’s recommended 
decision, although the regulations 
do require that the decision include 
“all of the findings of fact and 
recommendations for settlement of 
the issues in dispute.”°° Under 
“appropriate circumstances,” the 
decision may include a recom- 
mendation for further negoti- 
ations.*! However, since the statute 
does mandate consideration of 
certain specific factors by the 
special master,*2 the decision will 
carry greater weight and credibility 
if the decision discusses those 
factors, with specific reference to 
factors given greatest weight. 
Unlike a binding arbitration award 
in a contract grievance dispute, 
where the arbitrator might 
accomplish his purpose with a 
simple award with no accom- 
panying explanation, the special 
master’s reasoning process is the 
very heart of his recommended 
decision. The true worth of the 
special master’s decision lies in its 
persuasive value as a focal point for 
the mustering of public opinion. 
Since the decision is both advisory 
and public, particular attention 
should be given to the reasons 
behind the specific recom- 
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mendations. Even if the special 
master’s decision is rejected, his 
reasons may become instrumental 
in the final settlement worked out 
by the parties during the 
negotiations which follow 
rejection. 

The special master is required to 
submit his original decision and 
four copies to PERC within 15 
calendar days of the close of the 
hearings,33 and should not send 
copies directly to the parties. The 
special master has no statutory 
authority to issue a “revised 
decision” over the objections of one 
party and after transmittal of the 
original decision to PERC.* 

The fees and expenses of the 
special master are shared equally 
by the parties.> The fee and 
expense statements are submitted 
by the special master to PERC, and 
forwarded to the parties for 
payment. The Commission may 
impose sanctions on a party that is 
delinquent in payment.* 


Acceptance or Rejection 


Upon receipt of the special 
master’s decision, the Commission 
must transmit the decision to both 
parties within five working days.*” 
The statute requires that the parties 
discuss the decision, which is 
deemed approved by both parties 
unless either party files a written 
notice of objection with the 
Commission within 20 calendar 
days from the date the decision is 
mailed to the parties by the 
Commission.*& There is no 
provision for appeal of the special 
master’s decision.*® If the parties 
accept the special master’s 
recommendations, the provisions 
become binding upon being 
reduced to writing, executed and 
properly ratified by the parties.*® 

The parties have a statutory 
obligation to discuss the 
recommended decision and 
continue negotiations upon those 
provisions on which they do not 
agree. A failure to discuss portions 
of a _ special master’s report, 
especially after a request by the 
other party for a statement of 
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position, is a violation of the duty to 
bargain.*! 

Should one or more of the 
negotiating parties timely and 
formally reject‘? part or all of the 
special master’s recommendations, 
the chief executive officer of the 
governmental entity involved must, 
within 10 days after notification of 
rejection, submit to the legislative 
body of the governmental entity 
involved a copy of the findings of 
fact and recommendations of the 
special master, along with its own 
recommendations for settling the 
dispute. The employee organi- 
zation also has an opportunity to 
submit its recommendations for 
settling unresolved matters to the 
legislative body. The legislative 
body, or a duly authorized 
committee thereof, is required to 
conduct a public hearing at which 
the parties explain their positions. 
Thereafter, the legislative body 
“shall take such action as it deems to 
be in the public interest, including 
the interest of the public employees 
involved.”4% 

The Act imposes on the 
legislative body the duty to resolve 
the impasse by taking final 
unilateral action in the public 
interest. The legislative body must 
recognize and protect the 
employees’ right to explain their 
position and to have the report of 
the special master considered in 
light of the public interest as well as 
the interest of the public employer 
involved. Thus, the legislative body 
must proceed in strictest 
observance of the principles of 
fairness and impartiality.44 This 
duty of fairness applies as well 
when the public employer and 
legislative body are one and the 
same. The public employer/legis- 
lative body’s duty of fairness 
attaches once the special master’s 
recommended decision is rejected 
by one of the parties and the cause is 
submitted to the public employer/ 
legislative body for the purpose of a 
hearing pursuant to §447.403(4)(c) 
of the Act. The primary measure of 
the public employer/legislative 
body’s fulfillment of its duty of 
fairness is whether the parties 
receive a full, fair and adequate 
opportunity to present their 
positions and have those positions 
fully and fairly considered. 

Thus, upon rejection of the 
special master’s report, the Act 
contemplates that the status of the 


public employer/legislative body 
converts from disputant to 
representative of the general 
public. The public employer/ 
legislative body must divorce itself 
from its role as a negotiating party 
and its impasse resolution action 
must be based upon consideration 
of the interests of all of the parties 
including those of the employees.** 


Even if the public employer is the 
legislative body, this dual status 
affords no protection from 
sanctions which should be imposed 
for unfair labor practices. 
However, the statements of 
individual members of a collegial 
public employer/legislative body 
do not alone constitute a violation 
of the Act.*® 


The legislative body may 
consider all negotiated items 
agreed to by the parties in making 
its decision, but it may take final 
unilateral action only on those items 
in the special master’s recom- 
mended decision. With respect to 
those latter items, it is not limited by 
the parameters set by the parties, 
but must comply with its duty of 
fairness.*7 Once the legislative body 
has acted on a provision there is no 
longer an obligation on either party 
to bargain with respect to that 
provision.* 


Provisions which do not govern 
substantive terms and conditions of 
employment such as preambles, 
reopener clauses, duration articles 
and §447.401 grievance procedures 
may not be unilaterally imposed by 
the legislative body. For these 


procedural provisions to be 
effective there must be a 
preexisting bilateral agreement 


between the parties.*® 


Conclusion 


Considering all the difficulties 
attendant to a new collective 
bargaining scheme in the public 
sector, the special master provisions 
in Florida have worked reasonably 
well in the short period the Act has 
been in effect. The most acceptable 
collective bargaining settlements 
will of course be those produced by 
the parties themselves at the 
bargaining table. Impasses_ in 
collective bargaining are an 
inevitability, however, and the long 
term success of the special master 
proceedings will depend in large 
part on how seriously the parties 
approach the process, and the 
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qualifications and experience of the 


special masters appointed by 
PERC. 
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A NEW PRESSURE ON 
CORPORATE MANAGEMENT 


Proxy Confidentiality! It’s a sub- 

ject that’s been getting a lot of | N 

attention lately. It has been con- of. 

sidered by the SEC and by a 

Congressional committee. It will ~ 

undoubtedly be raised from the floor 

at many 1979 shareholders’ meetings. You may want 
to mention it as a possibility to your corporate clients. 


Concern about proxy confidentiality is growing. It’s 
evident in the sharp increase in inquiries we've re- 
ceived about CT Meeting Services for 1979 meetings 
of shareholders. 


Why CT? 


Perhaps it’s because of CT’s proven record: CT’s 80 plus 
years’ experience with the procedures and problems 
connected with meetings of shareholders. CT’s long- 
recognized prominence as an impartial third party at 
shareholders’ meetings. CT’s reputation for superior 
service to members of the Bar and the corporate com- 
munity. CT’s ability to provide these services at costs 
comparable to what it would cost a corporation to 
handle meeting details through it’s own staff. 


Proxy confidentiality and CT meeting services are 
both discussed in our free booklet, The Disinterested 
Third Party. Just give us a call or drop us a note. We’ll 
send you a copy by return mail. 


CT CORPORATION SYSTEM CT CORPORATION SYSTEM 
100 BISCAYNE BOULEVARD 1820 FIRST NATIONAL BANK TOWER 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-8922 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 
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ENTRANCE 


If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 


that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 


he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


egal 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 


... $0 your research problem doesn’t 


remain “‘bottled-up”’ in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 
There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day .. . 


RESEARCH 
for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 


bale 
e 
| 
— 


